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Presidential Documents

Title 3—

The President

Proclamation 10619 of September 8, 2023

National Hispanic-Serving Institutions Week, 2023

By the President of the United States of America

A Proclamation

Education beyond high school should be a ticket to the middle class—
and across our Nation, more than 500 Hispanic-Serving Institutions have
helped to make that promise real, opening the doors of opportunity a bit
wider for generations of Hispanic college students. During National Hispanic-
Serving Institutions Week, we celebrate their important work.

Today’s students are part of the most talented, resilient, and diverse genera-
tion in our history. But while creativity and work ethic are abundant, not
everyone has an equal shot yet. That is why Hispanic-Serving Institutions
are so essential. Two-thirds of all Hispanic college students in America
attend one; they provide a quality education and empower underserved
students—including Dreamers and first-generation college students—to earn
degrees and build better lives for their families. And with the Supreme
Court’s recent decision to effectively end affirmative action, their work is
as critical as ever.

My Administration is committed to strengthening these vital institutions
and supporting their students through graduation and beyond. The American
Rescue Plan invested $11 billion in Hispanic-Serving Institutions—the largest
investment in Hispanic college students in our Nation’s history. And through
our White House Initiative on Advancing Educational Equity, Excellence,
and Economic Opportunity for Hispanics, we are working together to support
Hispanic and Latino college students and invest in the future of Hispanic
and Latino communities.

We have also increased Pell Grants for low-income families by the largest
amount in over a decade, easing the overwhelming cost of college for about
half of all Hispanic undergraduates. We fixed the Public Service Loan For-
giveness program so borrowers who become teachers, police officers, social
workers, military service members and other public servants get the debt
relief they are entitled to under the law. We are reducing the amount
that student loan borrowers have to repay on their undergraduate loans
to 5 percent of their discretionary income each month, down from 10 per-
cent—the most generous repayment program ever. That is going to save
the typical borrower around $1,000 a year. And last year, I introduced
the most ambitious student debt relief plan ever, which was on the verge
of helping more than 40 million Americans. When the Supreme Court wrong-
ly struck down that plan, we moved immediately to open an alternative
path to relief that could further reduce costs for many Hispanic borrowers.
No administration has fought harder for student debt relief than mine—
and we are not done yet.

This week, I am thinking about Julieta Garcia, the first Hispanic woman
in history to serve as president of an American college. Last year, I had
the honor of giving her the Presidential Medal of Freedom for her work
building a culture of excellence, affirmation, and curiosity for generations
of students. Reflecting on her career, she once said, “My job was always
to thrust open the doors of opportunity.” That is what Hispanic-Serving
Institutions do—and that is what America is all about: widening the aperture
of opportunity for everyone.
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[FR Doc. 2023-19921
Filed 9-12-23; 8:45 am]
Billing code 3395-F3-P

NOW, THEREFORE, I, JOSEPH R. BIDEN JR., President of the United States
of America, by virtue of the authority vested in me by the Constitution
and the laws of the United States, do hereby proclaim September 10 through
September 16, 2023, as National Hispanic-Serving Institutions Week. I call
on public officials, educators, and all the people of the United States to
observe this week with appropriate programs, ceremonies, and activities
that acknowledge the many ways these institutions and their graduates con-
tribute to our country.

IN WITNESS WHEREOQOF, I have hereunto set my hand this eighth day
of September, in the year of our Lord two thousand twenty-three, and
of the Independence of the United States of America the two hundred

and forty-eighth.
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Proclamation 10620 of September 8, 2023

National Grandparents Day, 2023

By the President of the United States of America

A Proclamation

On National Grandparents Day, we give thanks to grandparents, who are
the heart and soul of so many families.

Offering wisdom, sharing their own stories of courage and resilience, or
leading us forward by the power of their example, grandparents define
who we are and shape who we become. The First Lady and I were blessed
with loving grandparents, and our grandchildren are the love of our lives
and the life of our love.

For many families, grandparents are the glue holding everyone together.
They drive their grandchildren to school and babysit when parents are
busy. Sometimes, they become primary caregivers, giving children a stable
home and loving role model. Grandparents give advice to young parents,
pass on timeless family stories to younger generations, and open their hearts
and homes for the people they love. I will never forget when my own
grandpop took my family in when my father lost his job. My grandpop
was a true example of what makes grandparents so special.

My Administration is working to respect the dignity of our grandparents
and seniors. Through our Inflation Reduction Act, Medicare now has the
authority to negotiate for lower prescription drug prices. Seniors on Medicare
who used to pay as much as $400 a month for insulin are now paying
$35 a month. In 2025, we are capping out-of-pocket spending on prescription
drugs at the pharmacy at $2,000 annually for those on Medicare, making
it easier to afford medication. My proposed budget will extend the Medicare
trust fund for at least 25 years, preserving essential programs that Americans
have counted on for generations. And as I have promised, I will continue
fighting to protect Social Security and Medicare and will not agree to any
cuts to either program.

On this occasion, my Administration reaffirms our commitment to looking
after our Nation’s grandparents, especially those who care for children.
Last year, the Department of Health and Human Services released the first
National Strategy to Support Family Caregivers. This plan outlines nearly
350 actions the Federal Government can take to support the health, well-
being, and financial security of family caregivers, including the 2.7 million
grandparents who serve as caregivers for children each year. Additionally,
I signed an Executive Order directing Federal agencies to increase support
of family caregivers and provide more care options for people with disabilities
and their families. The American Rescue Plan provided $145 million to
deliver counseling, training, and short-term relief to grandparents and other
care providers. And for grandparents looking to share their love, the
AmeriCorps Seniors Foster Grandparent program provides seniors with the
opportunity to mentor young people in their communities.

Whether your grandparents called this country home from the moment they
were born or came from distant shores, they have worked hard to give
their children and their grandchildren a more prosperous future. In our
hearts, we carry the lessons our grandparents instilled in us. And in ways
big and small, we strive to build a future worthy of their highest hopes.
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[FR Doc. 2023-19922
Filed 9-12-23; 8:45 am]
Billing code 3395-F3-P

On National Grandparents Day, we give thanks to our grandparents for
their unconditional love and unmatched inspiration.

NOW, THEREFORE, I, JOSEPH R. BIDEN JR., President of the United States
of America, by virtue of the authority vested in me by the Constitution
and the laws of the United States, do hereby proclaim September 10, 2023,
as National Grandparents Day. I call upon all Americans to celebrate the
important role that grandparents play in the lives of their families and
the children and grandchildren they love.

IN WITNESS WHEREOQOF, I have hereunto set my hand this eighth day
of September, in the year of our Lord two thousand twenty-three, and
of the Independence of the United States of America the two hundred

and forty-eighth.
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Proclamation 10621 of September 8, 2023

World Suicide Prevention Day, 2023

By the President of the United States of America

A Proclamation

On World Suicide Prevention Day, we hold all those affected by suicide
close in our hearts—the Americans we have lost to this public health problem,
the loved ones who mourn their heart-wrenching losses, and all the families
and professionals working to support those in crisis. Though we recognize
there is no single cause or single solution to suicide, we know that access
to support and treatment can save lives. My Administration remains com-
mitted to expanding suicide prevention programs to reach every community
in our Nation and ensuring all Americans can receive the care and support
they deserve.

My Administration is working to tackle the mental health crisis, including
by addressing the many risk factors associated with suicide—it is a core
pillar of my Unity Agenda and one of the big challenges we as a society
can overcome together. We have laid out a strategy to transform how mental
health is understood, accessed, treated, and integrated in and out of health
care settings. Our goals are to strengthen the mental health system’s capacity,
connect more Americans to care, and create healthy environments that
strengthen mental health.

In 2021, more than 48,000 Americans were lost to suicide, over 12.3 million
adults seriously considered suicide, and 1.7 million people attempted suicide.
Suicide is the second leading cause of death among youth and young adults
between the ages of 10 and 24 years old. And the suicide rate for veterans
was more than 50 percent greater than for non-veteran adults. Yet despite
the fact that so many Americans struggle with their mental health, treatment
is often too expensive or inaccessible.

In 2021, less than half of all adults with mental illness received care for
it. For children, the numbers are even worse. Nearly 70 percent of our
kids who seek care for mental health or substance use cannot get it. Parents,
teachers, school nurses, and counselors are telling us there is a serious
youth mental health crisis happening right now in this country. But insurers
still make it far too difficult to get mental health care. With too few mental
health providers in their plan’s network, patients with private insurance
are often forced to seek out-of-network care at significantly higher costs,
if they can find it.

Recently, my Administration proposed new steps to meaningfully expand
access to mental health care in America, including requiring health insurance
plans to identify gaps in the mental health care that they provide and
to fix them. Under this plan, insurers would have to measure how often
they require prior authorization for mental health care treatment and how
often they deny those requests.

I have heard the despair from families everywhere, watching their spouse’s,
child’s, or loved one’s light dim, knowing they need help but lacking the
means to get it. This sense of helplessness strips families of their confidence
and dignity. Health insurers should cover mental health crises the same
way they would cover treatment for a broken bone or any other physical
health condition. Since I took office, my Administration has been fighting
to make that a reality.
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Our American Rescue Plan delivered nearly $5 billion to expand Federal
and State mental health and substance use services. Last year, when we
passed the Nation’s first major gun safety law in nearly three decades,
we added measures to further expand the number of school psychologists
and counselors available to our kids, make it easier for schools to use
Medicaid to deliver mental health services, and increase the number of
Certified Community Behavioral Health Clinics that deliver 24/7 care.

We have also launched 988, the National Suicide and Crisis Lifeline, which
connects those experiencing a mental health crisis to a trained crisis coun-
selor right away. And we established the National Maternal Mental Health
Hotline to help mothers navigate mental health issues that can be reached
by dialing 1-833-TLC-MAMA (1-833-852—6262). And to those experiencing
emotional distress or thoughts of suicide: Please know that you are loved
and that there is hope. I encourage you to call or text 988 for free, confidential
support.

We are also investing in mental health care and suicide prevention efforts
for service members and veterans to better honor our sacred obligation
to the troops we send into harm’s way by caring for them and their families
when they return. We are hiring more mental health professionals and
investing in programs that recruit veterans to help others get the support
they need. We are working to expand rental assistance and job placement
programs for our veterans to help reduce financial strain. And to help
our first responders heal from any trauma they faced on the job, I have
also signed laws that extend counseling, benefits, and other mental health
resources.

As the world joins together to honor the memories of those we lost to
suicide and their loved ones, may we recommit to ensuring that help and
support are accessible and affordable to every American.

NOW, THEREFORE, I, JOSEPH R. BIDEN JR., President of the United States
of America, by virtue of the authority vested in me by the Constitution
and the laws of the United States, do hereby proclaim September 10, 2023,
as World Suicide Prevention Day. I call upon all Americans, communities,
organizations, and levels of government to join me in creating hope through
action and committing to preventing suicide across America.

IN WITNESS WHEREOQF, I have hereunto set my hand this eighth day
of September, in the year of our Lord two thousand twenty-three, and
of the Independence of the United States of America the two hundred

and forty-eighth.
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Proclamation 10622 of September 8, 2023

Patriot Day and National Day of Service and Remembrance,
2023

By the President of the United States of America

A Proclamation

Today we remember all the heroes who were forged in the hours, days,
and years that followed that terrible morning of September 11, 2001—ordi-
nary Americans who, amidst the terror, smoke, and flames, demonstrated
extraordinary courage and selflessness. Together, their bravery helped prove
to our Nation and the world that what those terrorists most hoped to wound
could never be broken: the character of our Nation.

In the crucible that was September 11th, we saw just how deep that character
goes. We saw it in the civilians, service members, and first responders
who leapt into action that day, running into the searing flames and crumbling
buildings—risking and losing their own lives to save others. We saw it
in the incredible courage and resolve of the passengers on board Flight
93, who refused to let their plane be used as a weapon against more innocent
Americans. We saw it in the police officers and firefighters who returned
to the twisted steel and broken concrete slabs of Ground Zero and the
Pentagon for months—breathing in toxins and ash that would damage their
own health but nonetheless refusing to stop searching through the destruc-
tion. And we saw it in the millions of Americans across our country who
responded to the September 11th attacks by signing up to defend our Con-
stitution and join the greatest fighting force in the history of the world.

In the years since September 11th, hundreds of thousands of American
troops have served—and sacrificed—around the world to deny terrorists
safe haven and protect the American people. The First Lady and I hold
in our hearts all those whose loved ones gave their last full measure of
devotion in this fight. We owe them—and all our veterans and Gold Star
Families as well as their survivors, caregivers, and loved ones—a debt of
gratitude. While we can never fully repay that debt, we will never fail
to meet our sacred obligation: to prepare and equip all those we send
into harm’s way and care for them and their families when they return.

In honor of all the lives we lost 22 years ago—and in honor of all the
heroes who have given their whole souls to the cause of this Nation every
moment since—may today not only be observed with solemn remembrance
but also with renewal and resolve. And I invite all Americans to observe
this day with service; you can find opportunities to volunteer in your
community by visiting americorps.gov/911-day. Together, may we continue
to demonstrate that the rights and freedoms that those terrorists sought
to destroy on September 11, 2001, remain unwavering—strengthened by
generations of Americans who have dared all and risked all to defend,
protect, and preserve our democracy.

By a joint resolution approved December 18, 2001 (Public Law 107-89),
the Congress has designated September 11 of each year as ‘“Patriot Day,”
and by Public Law 111-13, approved April 21, 2009, the Congress has
requested the observance of September 11 as an annually recognized ‘“Na-
tional Day of Service and Remembrance.”
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NOW, THEREFORE, I, JOSEPH R. BIDEN JR., President of the United States
of America, do hereby proclaim September 11, 2023, as Patriot Day and
National Day of Service and Remembrance. I call upon all departments,
agencies, and instrumentalities of the United States to display the flag of
the United States at half-staff on Patriot Day and National Day of Service
and Remembrance in honor of the individuals who lost their lives on Sep-
tember 11, 2001. I invite the Governors of the United States and its Territories
and interested organizations and individuals to join in this observance.
I call upon the people of the United States to participate in community
service in honor of those our Nation lost, to observe this day with appropriate
ceremonies and activities, including remembrance services, and to observe
a moment of silence beginning at 8:46 a.m. eastern daylight time to honor
the innocent victims who perished as a result of the terrorist attacks on
September 11, 2001.

IN WITNESS WHEREOQOF, I have hereunto set my hand this eighth day
of September, in the year of our Lord two thousand twenty-three, and
of the Independence of the United States of America the two hundred

and forty-eighth.
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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

9 CFR Parts 201, 202, and 206
[Doc. No. AMS-LRRS-23-0014]

Nomenclature Change; Technical
Amendment

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule; technical
amendment.

SUMMARY: This rule updates obsolete
nomenclature in the regulations under
the Packers and Stockyards Act, 1921
(Act). Obsolete references to the Grain
Inspection, Packers and Stockyards
Administration (GIPSA) are changed to
the Agricultural Marketing Service
(AMS) of the U.S. Department of
Agriculture (USDA). References to
Packers and Stockyards Programs,
Packers and Stockyards Administration,
and other obsolete terms are likewise
changed to reflect the USDA’s, AMS’s,
and the Packers and Stockyards
Division’s current organizational
structure. Administration of Packers and
Stockyards (P&S) activities under the
Act was transferred to AMS in 2017.
DATES: Effective September 13, 2023.
FOR FURTHER INFORMATION CONTACT:
Laurel L. May, Regulatory Analyst,
Agricultural Marketing Service, USDA;
telephone: (202) 384—2975 or email:
Laurel. May@usda.gov.

SUPPLEMENTARY INFORMATION: This final
rule makes technical amendments to
regulations in the Code of Federal
Regulations (CFR). Parts 201, 202, and
206 of Title 9 of the CFR contains
regulations that effectuate the Act (7
U.S.C. 181 et seq.). Several references in
parts 201 and 206 reflect administration
of P&S activities under GIPSA prior to

a USDA reorganization in 2017, at
which time those activities were
transferred to AMS. See 83 FR 61309;
November 29, 2018.

AMS published a final rule on August
30, 2019 (84 FR 45644), to update the
regulations to reflect the transfer to
AMS. However, some of the necessary
changes to the regulations were
inadvertently omitted. For example, the
term Administration or agency at 7 CFR
201.2(d) is currently defined as the
Grain Inspection, Packers and
Stockyards Administration (Packers and
Stockyards Programs). This rule revises
the definition of Administration or
Agency in § 201.2(d) to mean the
Agricultural Marketing Service.

This rule makes similar changes to
nomenclature in the regulations to
reflect AMS organizational structure.
P&S activities are currently conducted
by the Packers and Stockyards Division
(PSD) of AMS’s Fair Trade Practices
Program. PSD regional offices are
managed by Regional Directors. Thus,
technical amendments to the regulations
in this final rule reference AMS, PSD,
and Regional Directors. As well,
references to forms used in P&S
activities are updated to reflect current
form numbers assigned by the Office of
Management and Budget (OMB). For
example, the monthly swine packer
report required in § 206.3(c) is currently
identified as Form P&SP 341. This rule
revises § 206.3(c) to show the report’s
OMB reassignment as Form PSD 341.

Additionally, this rule corrects a
typographical error in § 201.42(g),
which provides that savings accounts
for shippers’ proceeds must be properly
designated as a part—not “party’’—of
the custodial account of a market agency
in its fiduciary capacity as trustee of
trust funds.

This rule falls within a category of
regulatory actions that OMB exempted
from Executive Order 12866 review.

This final rule is limited to making
nomenclature changes in conformance
with USDA organizational structure.
Thus, AMS has determined that this
rule is not subject to the notice and
comment requirements of the
Administrative Procedure Act (APA) (5
U.S.C. 553). Additionally, AMS has
determined that there is good cause for
making this technical amendment final
without prior proposal and opportunity
for comment because the revisions are
not substantive and will have no impact
on the regulatory requirements in the
affected parts. AMS has determined that
public comment on such administrative
changes is unnecessary and that there is

good cause under the APA for
proceeding with a final rule.

Further, because a notice of proposed
rulemaking and opportunity for public
comment are not required to be given
for this rule under the APA or any other
law, the analytical requirements of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.) are not applicable. Accordingly,
this rule is issued in final form.

In addition, there is good cause to
make this rule effective in fewer than 30
days after publication in the Federal
Register because the revisions are
administrative in nature. Therefore, this
final rule is effective upon publication.

List of Subjects

9 CFR Part 201

Confidential business information,
Reporting and recordkeeping
requirements, Stockyards, Surety bonds,
Trade practices.

9 CFR Part 202

Administrative practice and
procedure, Stockyards.

9 CFR Part 206

Government contracts, Reporting and
recordkeeping requirements, Swine.

For the reasons set forth in the
preamble, the Agricultural Marketing
Service amends 9 CFR parts 201, 202,
and 203 as follows:

PART 201—ADMINISTERING THE
PACKERS AND STOCKYARDS ACT

m 1. The authority citation for part 201
continues to read as follows:

Authority: 7 U.S.C. 181—229c.

m 2.In § 201.2, revise paragraphs (d) and
(f) to read as follows:

§201.2 Terms defined.
* * * * *

(d) Administration or agency means
the Agricultural Marketing Service.
* * * * *

(f) Regional Director means the
Regional Director of the Packers and
Stockyards Division (PSD) for a given
region or any person authorized to act

for the Regional Director.
* * * * *

§201.17 [Amended]

m 3.In §201.17 (a), remove the text
“regional supervisor” and add in its
place the text “Regional Director”
wherever it appears.
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§201.28 [Amended]

m 4.1n §201.28:

m a. In the section heading, remove the
text “Regional Supervisors” and add in
their place the text ‘“Regional
Directors’’; and

m b. In the introductory paragraph,
remove in both instances the text
“Regional Supervisor” and add in their
places the text ‘“Regional Director”.

§201.42 [Amended]

m 5.In §201.42 (g), remove the word
“party’”’ and add in its place the word
“part”.

§201.72 [Amended]

m 6.In §201.72(b), remove the term
“P&SP” and add in its place the term
‘&PSD’?.

§201.73-1 [Amended]

m 7.In § 201.73-1 introductory
paragraph:

m a. Remove the text “P&SA Form 215”
and add in its place the text “Form PSD
4000”; and

m b. Remove in both instances the text
“Packers and Stockyards Programs” and
add in their places the text ‘“Packers and
Stockyards Division”.

§201.108-1 [Amended]

m 8.In § 201.108-1 introductory
paragraph, remove in both instances the
text “Grain Inspection, Packers and
Stockyards Administration” and add in
their places the text “Agricultural
Marketing Service”.

PART 202—RULES OF PRACTICE
GOVERNING PROCEEDINGS UNDER
THE PACKERS AND STOCKYARDS
ACT

m 9. The authority citation for part 202
continues to read as follows:

Authority: 7 U.S.C. 228(a); 7 CFR 2.22 and
2.81.
§202.2 [Amended]

m 10.In §202.2(b), remove the text
“Grain Inspection,”.

PART 206—SWINE CONTRACT
LIBRARY

m 11. The authority citation for part 206
continues to read as follows:

Authority: 7 U.S.C. 198-198b; 7 U.S.C.
222.
§206.2 [Amended]

m 12.In § 206.2(e), remove the text
“Form P&SP 342” and add in its place
the text “Form PSD 342”.

§206.3 [Amended]
m 13.In §206.3(c), remove the text

“Form P&SP 341" and add in its place
the text “Form PSD 341”.

Erin Morris,

Associate Administrator, Agricultural
Marketing Service.

[FR Doc. 2023-18350 Filed 9-12-23; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF HOMELAND
SECURITY

U.S. Customs and Border Protection
DEPARTMENT OF THE TREASURY

19 CFR Part 12

[CBP Dec. 23-10]

RIN 1515-AE80

Import Restrictions on Ethnological
Material of Peru

AGENCY: U.S. Customs and Border
Protection, Department of Homeland
Security; Department of the Treasury.
ACTION: Final rule.

SUMMARY: This document amends the
U.S. Customs and Border Protection
(CBP) regulations to reflect the addition
of several categories of ethnological
material of Peru to the existing import
restrictions and to clarify descriptions of
certain categories of archaeological and
ethnological material of Peru. The
United States has entered into an
agreement with Peru that supersedes the
prior agreement and amends the import
restrictions that became effective on
June 9, 2022. The restrictions, originally
imposed by Treasury Decision 97-50,
and recently extended by CBP Decision
22—-11 for an additional five-year period,
will continue with the addition of these
categories of ethnological material
through June 9, 2027, and the CBP
regulations are being amended to reflect
these additions. The Designated List of
archaeological and ethnological material
of Peru to which the restrictions apply
is reproduced below.

DATES: Effective September 13, 2023.
FOR FURTHER INFORMATION CONTACT: For
legal aspects, W. Richmond Beevers,
Chief, Cargo Security, Carriers and
Restricted Merchandise Branch,
Regulations and Rulings, Office of
Trade, (202) 325-0084, ot-
otrrculturalproperty@cbp.dhs.gov. For
operational aspects, Julie L. Stoeber,
Chief, 1USG Branch, Trade Policy and
Programs, Office of Trade, (202) 945—
7064, 1USGBranch@cbp.dhs.gov.
SUPPLEMENTARY INFORMATION:

Background

The Convention on Cultural Property
Implementation Act (Pub. L. 97-446, 19
U.S.C. 2601 et seq.) (CPIA), which
implements the 1970 United Nations
Educational, Scientific and Cultural
Organization (UNESCO) Convention on
the Means of Prohibiting and Preventing
the Illicit Import, Export and Transfer of
Ownership of Cultural Property (823
U.N.T.S. 231 (1972)) (Convention),
allows for the conclusion of an
agreement between the United States
and another party to the Convention to
impose import restrictions on eligible
archaeological and ethnological
materials. Under the CPIA and the
applicable U.S. Customs and Border
Protection (CBP) regulations, found in
§12.104 of title 19 of the Code of
Federal Regulations (19 CFR 12.104),
the restrictions are effective for no more
than five years beginning on the date on
which an agreement enters into force
with respect to the United States (19
U.S.C. 2602(b)). This period may be
extended for additional periods, each
extension not to exceed five years, if it
is determined that the factors justifying
the initial agreement still pertain and no
cause for suspension of the agreement
exists (19 U.S.C. 2602(e); 19 CFR
12.104g(a)).

In certain limited circumstances, the
CPIA authorizes the imposition of
restrictions on an emergency basis (19
U.S.C. 2603). The emergency
restrictions are effective for no more
than five years from the date of the State
Party’s request and may be extended for
three years where it is determined that
the emergency condition continues to
apply with respect to the covered
material (19 U.S.C. 2603(c)(3)). These
restrictions may also be continued
pursuant to an agreement concluded
within the meaning of the CPIA (19
U.S.C. 2603(c)(4)). Additionally, after
any agreement enters into force either
through an agreement or emergency
action, CBP will by regulation
promulgate (and when appropriate
revise) a list of the archaeological or
ethnological material of the State Party
covered by the agreement or by such
emergency action (19 U.S.C. 2604).

On May 7, 1990, the former United
States Customs Service published
Treasury Decision (T.D.) 90-37
amending 19 CFR 12.104g(b) to reflect
the imposition of emergency restrictions
on the importation of archaeological
materials from the Sipan Archaeological
Regions, forming part of the remains of
the Moche culture. Subsequently, on
June 27, 1994, the former United States
Customs Service published T.D. 94-54,
amending 19 CFR 12.104g(b) to reflect


mailto:ot-otrrculturalproperty@cbp.dhs.gov
mailto:ot-otrrculturalproperty@cbp.dhs.gov
mailto:1USGBranch@cbp.dhs.gov

Federal Register/Vol. 88, No. 176/ Wednesday, September 13, 2023/Rules and Regulations

62697

the extension of these emergency import
restrictions for an additional three-year
period.

On June 9, 1997, the United States
entered into the “Memorandum of
Understanding Between the
Government of the United States of
America and the Government of the
Republic of Peru Concerning the
Imposition of Import Restrictions on
Archaeological Material from the Pre-
Hispanic Cultures and Certain
Ethnological Material from the Colonial
Period of Peru” (1997 MOU). The 1997
MOU provided for import restrictions
on certain categories of archaeological
and ethnological material and also
continued to include archaeological
material then subject to the emergency
restrictions.

On June 11, 1997, the former United
States Customs Service published T.D.
97-50 in the Federal Register (62 FR
31713), which amended 19 CFR
12.104g(a) to reflect the imposition of
these restrictions and included a list
designating the types of archaeological
and ethnological materials covered by
the restrictions. Consistent with the
requirements of 19 U.S.C. 2602(b) and
19 CFR 12.104g, these restrictions were
effective for a period of five years.

The import restrictions were
subsequently extended five times, and
the designated list amended twice, in
accordance with 19 U.S.C. 2602(e) and
19 CFR 12.104g(a). On June 6, 2002, the
former United States Customs Service
published T.D. 02-30 in the Federal
Register (67 FR 38877), which amended
19 CFR 12.104g(a) to reflect the
extension of these import restrictions for
an additional period of five years. On
June 6, 2007, CBP published CBP
Decision (CBP Dec.) 07-27 in the
Federal Register (72 FR 31176), which
amended 19 CFR 12.104g(a) to reflect
the extension of these import
restrictions for an additional period of
five years. On June 7, 2012, CBP
published CBP Dec. 12—11 in the
Federal Register (77 FR 33624), which
amended 19 CFR 12.104g(a) to reflect
the extension of these import
restrictions for an additional period of
five years. On June 7, 2017, CBP
published CBP Dec. 17-03 in the
Federal Register (82 FR 26340), which
amended 19 CFR 12.104g(a) to reflect
the extension of these import
restrictions for an additional period of

five years and to revise the designated
list to reflect the addition of Colonial
period documents and manuscripts to
the list of ethnological material.

On September 13, 2021, the United
States Department of State proposed in
the Federal Register (86 FR 50931), to
extend the 1997 MOU. On March 15,
2022, after consultation with and
recommendation by the Cultural
Property Advisory Committee, the
Acting Assistant Secretary for
Educational and Cultural Affairs, United
States Department of State, made the
determinations necessary to extend and
amend the 1997 MOU. The extension
and amendment of the MOU was
implemented in two stages. First, the
1997 MOU was extended for an
additional five years via an exchange of
diplomatic notes, with effect from June
9, 2022. On June 9, 2022, CBP published
CBP Dec. 22-11 in the Federal Register
(87 FR 34775), which amended 19 CFR
12.104g(a) to reflect the extension of
these import restrictions for an
additional period of five years.

Second, on September 30, 2022, the
Governments of the United States and
Peru signed an agreement to include
additional categories of ethnographic
materials, titled “Agreement Between
the Government of The United States of
America and the Government of The
Republic of Peru Concerning the
Imposition of Import Restrictions on
Categories of Archaeological and
Ethnological Material of Peru’” (2022
Agreement). The 2022 Agreement
supersedes the 1997 MOU. Following an
exchange of diplomatic notes, the 2022
Agreement entered into force on April
27,2023. Pursuant to the 2022
Agreement, the existing import
restrictions on archaeological and
ethnological materials remain in effect
through June 9, 2027, and the
importation of additional categories of
ethnological material is restricted
through June 9, 2027.

Accordingly, CBP is amending 19 CFR
12.104g(a) to reflect the amendment of
the Designated List of cultural property,
described in CBP Dec. 17-03, with the
addition of certain categories of
ethnological material of Peru and
clarification of descriptions of pre-
Columbian pottery and textile styles,
ecclesiastical objects, and prints to
which the import restrictions apply. The
restrictions on the importation of

archaeological and ethnological material
will be in effect through June 9, 2027.
Importation of such material of Peru, as
described in the Designated List below,
will be restricted through that date
unless the conditions set forth in 19
U.S.C. 2606 and 19 CFR 12.104c are
met.

The Designated List and additional
information may also be found at the
following website address: https://
eca.state.gov/cultural-heritage-center/
cultural-property-advisory-committee/
current-import-restrictions by selecting
the material for “Peru.”

Designated List of Archeological and
Ethnological Material of Peru

The Designated List contained in CBP
Dec. 17-03, is amended to add certain
categories of ethnological material of
Peru and to clarify descriptions of pre-
Columbian pottery and textile styles,
ecclesiastical objects, and prints to
which the import restrictions apply. For
the reader’s convenience, CBP is
reproducing the Designated List
contained in CBP Dec. 17-03 in its
entirety with these changes. Note that
the Designated List also subsumes those
categories of Moche objects from the
Sipan Archaeological Region of Peru for
which import restrictions have been in
place since 1990 (see T.D. 90-37).

The Designated List includes
archaeological and ethnological
materials. Archaeological material
ranges in date from approximately
12,000 B.C. to A.D. 1532. Ethnological
material dates to the Colonial period
(A.D. 1532—1821) and includes objects
directly related to the pre-Columbian
past, ecclesiastical objects, and
manuscripts and documents.

The list is divided into the following
categories of objects:

1. Archaeological Material
A. Pre-Columbian Textiles
B. Pre-Columbian Metals
C. Pre-Columbian Ceramics
D. Pre-Columbian Lithics
E. Pre-Columbian Perishable Remains
F. Pre-Columbian Human Remains
II. Ethnological Material
A. Objects Directly Related to the Pre-
Columbian Past
B. Ecclesiastical Objects
C. Colonial Manuscripts, Documents, and
Prints

Approximate chronology used to
describe cultural periods of Peru.

Rowe

Lumbreras

A.D. 1532-1821

A.D. 1440-1532
A.D. 1100-1440
A.D. 600-1100

Colonial Period/Viceroyalty of Peru

Late Intermediate Period ....
Middle Horizon

Late HOrzon ......cccoveeeeeieeiiieeeee e

Inca Empire.
Regional states and kingdoms.
Huari (Wari) Empire.
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Rowe

Lumbreras

200 B.C.—A.D. 600 ......ccoiiriiiiiiiiiiiccicceeee

1000-200 B.C
1800-1000 B.C ...
2500-1800 B.C
4500-2500 B.C
6000-4500 B.C
12,000-6000 B.C

Early Intermediate Period
Early Horizon
Initial Period

Late Pre-ceramic

Early Pre-ceramic
Early Pre-ceramic

Middle Pre-ceramic .........cccocceveeeeeiinnnennns

Regional Cultures.

Middle and Late Formative.
Early Formative.

Late Archaic.

Middle Archaic.

Early Archaic.
Hunter-Gatherers.

I. Archaeological Material
A. Pre-Columbian Textiles

Examples of pre-Columbian textiles
include, but are not limited to, the
following:

1. Chimu

a. Pillows—Piece of cloth sewn into a
bag shape and stuffed with cotton or
plant fibers. Generally, the cloth is made
in tapestry technique. Usually 60 cm. x
40 cm.

b. Painted Cloths—Flat cloth of cotton
on which designs are painted. Range
between 20 cm. and 6.1 m.

c. Headdresses—Headdresses are
usually made of feathers, especially
white, green, and dark brown, which are
attached to cloth and fitted to a cane or
basketry frame. Feathers on the upper
part are arranged to stand upright.

d. Feather Cloths—Decorated with
bird feathers, especially panels and
tunics. They vary in shape and size;
generally they depict geometric motifs
and volutes. Vary from 20 cm.—3 m. in
length, and may be up to 1.5 m. in
width.

e. Panels—Chimu panels may be of
two types: tapestry weave or plain-
weave cotton. Isolated anthropomorphic
designs predominate and may be
associated with zoomorphic motifs.
Vary from 20 cm. x 20 cm. to 2.0 m. X
1.8 m.

f. Belts and Sashes—Generally made
in tapestry technique, and
predominantly of red, white, ocher, and
black. As with other Chimu textiles,
they generally depict human figures
with rayed headdresses. Up to 2.20 m.
in length.

2. Chancay

a. Looms—Commonly found in
Chancay culture, sometimes with pieces
of the textile still on the loom. Often
these pieces of cloth show varied
techniques and are referred to as
“samples.” Usually 50 cm. x 20 cm.

b. Loincloths—Triangular panels of
cloth with woven tapestry borders.

c. Dolls—Three dimensional human
figures stuffed with plant fiber to which
hair and other decorations are added.
Sometimes they depict lone females; in
other cases they are arranged in groups.
Most importantly, the eyes are woven in
tapestry technique; in fakes, they have

embroidered features. Usually 20 cm.
tall and 8 cm. wide.

d. False Heads—In Chancay culture,
false heads are made on a cotton or
plant fiber cushion covered with plain-
weave cloth, decorated with shells,
beads, metal, wood, or painting to
depict facial features. They sometimes
have real hair. Usually 30 cm. x 35 cm.

e. Unkus/Tunics—Varied sizes and
styles. Some are in plain weave, others
in gauze, still others are in tapestry
technique or brocade. They are
recognized by their iconography such as
geometric motifs, birds, fish, plants, and
human figures. Miniatures are tiny;
regular size examples are about 50 cm.
X 50 cm.

f. Belts—Chancay belts are
multicolored, with geometric motifs
rendered in tapestry technique.
Sometimes the ends are finished in
faux-velour technique. Usually 2 m. x 5
cm.

g. Panels—Chancay panels may be
made in tapestry technique or may be
painted on plain weave cloth. In these
latter cases, the panels may depict fish,
parrots, monkeys, viscachas, felines,
foxes, and human figures. Vary in size
from miniatures to 4 m. x 2 m.

h. Standards—Chancay standards are
supported on a frame of straight reeds
covered with cotton cloth, which is
painted in anthropomorphic designs in
ochers and black. Sometimes they have
a handle. Usually 20 cm. x 20 cm.

i. Gauzes—Pieces of cloth made in
openwork gauze technique, with very
fine cotton threads. May have
embroidered designs in the same thread
that depict birds or other flora and
fauna. Usually 80 cm. x 80 cm.; some
are smaller.

3. Nazca

a. Three-Dimensional Cloths—Figures
of many bright colors needle-knitted
into long strips. Motifs include, but are
not limited to, birds, flowers, humans,
and mythical figures. Each figure is
approximately 5 cm. long x 2 cm. wide.

b. Unkus/Tunics—These include
miniature and regular-sized tunics.
They are generally of one color, mostly
light brown. The neck edges, hem, and
fringes have multicolored geometric
designs. Fringes end in woven braids.

Vary in size from miniatures up to
approximately 1.5 m. x 0.8 m.

c. Bags—There are bags of many sizes,
from miniatures to large ones, generally
with a narrow opening and a wide
pouch. Some are decorated with fringe.
Their iconography resembles the unku
(tunic), stylized designs in yellow, red,
and dark and light blue.

d. Sashes—Nazca sashes are made on
special looms. Their ends are decorated
with plied fringe.

e. Tie-Dye (Painted) Cloths—Most
common are those made in the tie-dye
technique, in which the textile is
knotted and tied before it is dyed, so
that when it is untied, there are negative
images of diamonds, squares, and
concentric dots. Most common are
orange, red, blue, green, and yellow
colors. Vary from approximately 20 cm.
X 20 cm. to 2.0 m. x 1.8 m.

f. Patchwork Cloths—Variant of the
Tie-Dye cloth, in which little panels are
made and later sewn together so that the
resulting textile includes rectangles of
tie-dyed panels of different colors. The
cloth may have a decorative fringe. Vary
from 20 cm. x 20 cm. to 2.0 m. x 1.8 m.

g. Waras/Loincloths—Generally made
of a flat piece of cloth with colorful
borders depicting stylized geometric
motifs. They terminate in fringe.
Usually 50 cm. x 30 cm.

h. Fans—Feathers inserted into a
plant fiber frame of twisted cords.
Commonly two colors of feathers are
attached, such as orange and green, or
yellow and blue. Usually 30 cm. x 20
cm.

4. Huari (Wari)

a. Panels—Characterized by a
complex and abstract iconography.
Made in tapestry technique with a range
of colors such as browns, beiges,
yellows, reds, oranges, and greens. Vary
from 20 cm. x 20 cm. to 2.0 m. x 1.8 m.

b. Unkus/Tunics—Large with abstract
and geometric iconography. Commonly
the designs repeat in vertical bands.
Generally, tunics have a cotton warp
and camelid fiber weft. Some are so
finely woven that there are 100 threads
per cm?. Vary in size from miniatures
up to 1.5 m. x 80 cm.

c. Caps—Most common are the “four-
corner hats” made in a faux-velour
technique that results in a velvety
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texture. On the base cloth, small tufts of
brightly-colored wool are inserted.

d. Vinchas/Headbands or Sashes—
These garments are made in tapestry
weave or faux-velour technique and
depict geometric motifs.

e. Bags—Bags have an opening
somewhat narrower than the body, with
designs depicting felines, camelids,
human faces, and faces with animal
attributes.

5. Paracas

a. Esclavinas/Small Shoulder
Ponchos—Paracas esclavinas are unique
for their decoration with brightly-
colored images in Paracas style, such as
birds, flowers, animals, and human
figures. Vary in size from miniatures up
to 60 cm. x 30 cm.

b. Mantles—Paracas mantles can be
divided into five types, based on their
decoration. All are approximately 2.5 m.
X 1.6 m.

i. Mantles with a plain field and
woven borders;

ii. Mantles with decorative
(embroidered) borders and plain field;

iii. Mantles with decorative
(embroidered) borders and a decorative
stripe in the center field;

iv. Mantles with embroidered borders
and center field embroidered in
checkerboard-fashion;

v. Mantles with embroidered borders
and alternating diagonals of
embroidered figures in the center field.

c. Gauzes—Paracas gauzes are made
of one color, such as lilac, yellow, red,
or gray. They are generally rectangular
and have a soft and delicate texture.
Approximately 1 m. x 1 m.

d. Panels—Paracas panels are
generally of cloth and may have been
used for utilitarian purposes. They are
generally undecorated. Vary from 20
cm. x 20 cm. to 2 m. x 1.8 m.

e. Skirts—Paracas skirts are of two
types: some are plain, made of cotton
with decoration reserved for the ends;
there are others that are elaborately
embroidered with colorful images
rendered in wool. These often form sets
with mantles and other garments. Skirts
are rectangular and very wide, with two
fringed ties. Usually 3 m. long and 70
cm. wide.

f. Waras/Loincloths—Made of cotton,
not as large as skirts, and may have
embroidered edges.

g. Slings—Paracas slings are
decorated in Cavernas style, made of
plant fiber, and are of small size,
generally 1.5 m. x 5 cm.

h. Furs—There are numerous
examples of animal skins reported from
Paracas contexts, including, but not
limited to, the skins of the fox, viscacha,
and guinea pig. Most are poorly
preserved.

6. Moche

a. Bags—Moche bags are usually
square, small, and have a short handle.
They are made in tapestry technique
with brightly-woven designs. Principal
colors used are white, black, red, light
blue, and ocher.

b. Panels—Recognizable by their
iconography, these tapestry-technique
panels may show people on balsa-reed
rafts surrounded by a retinue. They are
rendered in a geometric fashion and are
outlined in black and shown in profile.
Scenes of marine life and fauna
predominate. Vary from 20 cm. x 20 cm.
to2m.x 1.8 m.

c. Ornamental Canes—Small canes are
“woven” together in a twill technique
using colorful threads that depict
anthropomorphic designs.
Approximately 10 cm. x 10 cm.

7. Lambayeque Panels—Lambayeque
panels are small, made in tapestry
technique, of cotton and wool. Vary
from 20 cm. x 20 cm. to 2 m. x 1.8 m.

8. Inca

a. Slings—There are two types of Inca
slings. Ceremonial slings are oversize
and elaborately decorated with
geometric motifs, with long fringes.
Utilitarian slings are smaller and almost
always with decoration only on the
pouch and far ends. The decoration is
geometric and the slings have fringed
ends.

b. Unkus/Tunics—Inca tunics are
well-made and colorful, mostly in red,
olive green, black, and yellow.
Decorative elements may be arrayed
checkerboard fashion and are found on
the upper and lower part of the garment.
Vary in size from miniatures up to
approximately 1.5 m. x 80 cm.

¢. Bags—Recognized by their bright
colors, they have an opening that is
narrower than the body and a wide
pouch with long fringe and handle. Vary
in size from miniatures up to 30 cm. x
20 cm.

d. Panels—Some are made of cotton
using the double-cloth technique, based
on light brown and beige. Lines of
geometrically-rendered llamas
predominate. Vary in size from 20 cm.
X 20cm. to 2 m. x 1.8 m.

e. Mantles—Inca mantles are of
standard dimensions, sometimes more
than a meter long, generally rectangular.
They are multi-colored and made of
cotton warp and wool weft. Most
common colors are dark red, olive
green, white, and black. Generally 2.5
m. X 1.6 m.

f. Khipus/Quipus—Inca khipus
(knotted string recording devices) are
made of cotton and wool cords,
sometimes with the two fibers plied
together. Rarely is their original color
preserved, though sometimes one sees

light blues and browns. Some are
wrapped with colorful threads on the
ends of the cords. 80 cm. x 50 cm.

9. Chiribaya Tunics, Bags, Panels, and
Hats—Chiribaya textiles are mostly
plain-weave warp-faced technique with
complementary warps made with wool
yarn in natural colors such as dark
brown, black, white, and beige; and
dyed yarn in red, green, or blue. The
natural-colored yarns are usually weft
yarns, and the dyed yarns appear as
warp yarns. Designs include, but are not
limited to, simple or alternating vertical
stripes of varied widths with hook and
rhombus designs, snakes, two-headed
felines, and an anthropomorphic
creature with human, cat, and lizard
features.

10. Chuquibamba

a. Ponchos, Mantles, and Tunics—
Chuquibamba ponchos and tunics are
made of camelid fibers and decorated
with tapestry and weft-patterned
geometric patterns and figures inset in
squares occurring in horizontally
divided vertical stripes. Mantles and
shawls may have fold lines and zones of
different patterns. Designs typically are
eight pointed stars, birds, snakes, cats,
frogs, and llamas.

b. Loincloths—Small rectangular
cloths with four ties on the longer sides.
Designs are in patterned bands, and
some have end borders or patterned
bands in the center.

c. Belts—A long, narrow textile with
ties at each end. Belts usually have a
single-colored background with designs
in a rectangular grid. Some belts are two
layers of fabric seamed together to form
a pouch with an opening in the upper
side.

d. Bags—Large and small square or
trapezoidal bags are created from a
single rectangle of fabric, folded with
seamed sides, with cords attached at the
mouth, and sometimes the bottom
corners, to form straps. May have lavish
fringe hanging from the bottom edge.
Finely woven tapestry or weft-pattern
designs are typically in bands or within
squares.

11. Sihuas

a. Mantles, Tunics, and Panels—
Cotton and camelid fibers in highly
varied weaving techniques such as
warp-face, slit tapestry, cross-looping,
and tubular edging. Designs include the
Rayed Head, Step Platform,
anthropomorphic, zoomorphic, and
geometric designs, often with zig-
zagging lines and borders. May have
stripes of alternating colors. Designs
may be woven or tie-dyed. Colors often
are red, blue, green, and yellow. May
have long fringes.
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B. Pre-Columbian Metal Objects

Examples of pre-Columbian metal
objects include, but are not limited to,
the following:

1. Idols—Anthropomorphic or
zoomorphic figures, some hollow and
others solid. They may be made of gold
and silver, they may be gilded, or of
copper, or bronze. Sizes vary from 2
cm.—20 cm. in height.

2. Small Plaques—Thin sheets of gold,
silver, copper, or gilded copper used to
cover the body and made in pieces.
They have repoussé or punched designs
on the edge and middle of the sheet.
Average 0.6 cm in height.

3. Axes—Almost always T-shaped
and solid. There are also axes in a
traditional axe-head shape. May be
made of bronze or copper.

4. Mace Heads—These come in a great
variety of shapes such as star-shaped,
flat, or of two or three levels. They may
be made of copper or bronze. Most have
a central hole through which a wooden
handle was affixed.

5. Musical Instruments

a. Trumpets—Wind instrument with a
tubular body and flaring end, fastened at
the joint. May be made of copper or
bronze.

b. Bells—Of varying shapes and
varying materials such as gold, silver,
copper, or silver-plated copper.

c. Conos—Instrument shaped from a
sheet of hammered metal, with or
without a clapper. Commonly made of
copper or silver. Up to 0.5 m. in height.

d. Rattles—Musical instrument with a
central hole to accommodate a handle.
May be made of copper or bronze. Vary
from 6 cm.—25 cm. in height.

e. Jingle Bells—Spherical bells with
an opening on the lower part and a
handle on the upper part so they can be
suspended from a sash or other garment.
They contain a small stone or a little
ball of metal. The handles may be
decorated. Jingle bells may decorate
another object, such as rhythm sticks,
and may be of gold, silver, or bronze.
Used in all pre-Columbian cultures of
Peru.

f. Chalchachas—Instruments shaped
like a bivalve with repoussé decoration.
Made of copper.

g. Quenas (flutes)—Tubular
instruments, generally made of silver,
with perforations to vary the tone.

6. Knives—Knives vary depending on
their provenance. They can have little or
no decoration and can be of different
metals or made of two metals. The best-
known are the tumis from the Sicédn
culture, which have a straight or
trapezoidal handle and a half-moon
blade. The solid handle may have
carved or stamped designs. Generally

made of gold, silver, or copper. In
ceremonial examples, the blade and
upper part may depict an
anthropomorphic figure standing or
seated, or simply a face or mask with an
elaborate headdress, earspools, and
inset semi-precious stones. Tumi
handles can be triangular, rectangular,
or trapezoidal, and blades can be
ovaloid or shaped like a half-moon.

7. Pins—With a straight shaft and
pointed end, pins can be flat or
cylindrical in cross-section. Most are
hammered, and some are hollow. They
can be made of gold, silver, copper,
bronze, gold-plated silver, or of two
metals. Some pins are zoomorphic,
others have floral images, and still
others depict fish. Some have a round
head; others have a flat, circular head;
still others have the shape of a half-
moon. There are hollow-headed rattle
pins; others have solid
anthropomorphic images. Most are up to
50 cm. in length, with heads that are up
to 10 cm. in diameter. The small pins
are about 5 cm. in length.

8. Vessels—There are a variety of
metal vessels; they may be made of gold,
silver, gilded silver, gilded copper,
silver-covered copper, or bronze. There
are miniatures, as well as full-size
vessels. Such vessels are known from all
cultures. Often formed as beakers,
bowls, open plates, globular vessels, and
stirrup-spout bottles. The exact form
and surface decoration varies from
culture to culture. Shapes include, but
are not limited to beakers, bowls, and
plates. Average 0.3 m.—0.5 m. in height.

9. [Reserved]

10. Masks—May be made of gold,
silver, gilded silver, copper, gilded
copper, silver-covered copper, or may
be made of two metals. They vary
greatly in shape and design. The best-
known examples come from the
following cultures: Moche, Sicén,
Chimu, Huari (Wari), Inca, Nazca, and
Chincha. The northern coast examples
often have insets of shell, precious or
semi-precious stones, and may have
plant resins to depict the eyes and teeth.
Almost all examples that have not been
cleaned have a surface coloring of red
cinnabar. Examples from Sicdn measure
up to 49 cm. in width by 29 cm. in
height. Miniature examples can measure
7 cm. x 5 cm. Miniature masks are also
used as decorations on other objects.
Copper examples generally show heavy
oxidation.

11. Crowns—Thin or thick sheets of
metal made to encircle the head. They
may be made of silver, gold, copper,
gilded silver, silver-covered copper, or
may be made of two metals. Some
examples have a curved central part and
may be decorated with pieces of metal

and real or artificial feathers that are
attached with small clamps. Found in
all cultures.

12. Penachos (Stylized Metal
Feathers)—Stylized metal feathers used
to decorate crowns. May be made of
gold, silver, copper, or silver-covered
copper.

13. Tocados (Headdresses)—
Headdress ornaments which may be
simple or complex. They may be made
of one part, or may include many
pieces. Found in all cultures. They may
take the form of crowns, diadems, or
small crowns. They may have two
stylized feathers to decorate the crown
and to hold it to the hair (especially the
Chimu examples). Paracas examples
generally have rayed appendages, with
pierced disks suspended from the ends
of the rays.

14. Turbans—Long pieces of cloth
that are wrapped around the head.
Metal ornaments may be sewn on
turbans. Found in all cultures; the metal
decorations and the cloth vary from
culture to culture.

15. Spoons—Utilitarian objects made
of gold, silver, or copper.

16. Lime Spatulas—Miniature spatula:
a straight handle has a slightly spoon-
shaped end. The handle may have an
anthropomorphic figure. Made of gold,
silver, or copper.

17. Ear Spools—Ear spools are
generally made of a large cylinder that
fits through the earlobe with an even
larger disk or decorative sheet on one
side. The disk may be decorated with
repoussé, stamped, or engraved designs,
or may have inset stone or shell. May be
made of gold, silver, copper, or made of
two metals. Ear spools are found in all
cultures. The largest measure up to 15
cm. height; typical diameter: 5 cm.—14
cm.

18. Nose Ornaments—Of varied
shapes, nose ornaments can be as
simple as a straight tube or as complex
as a flat sheet with repoussé design. In
the upper part, there are two points to
attach the ornament to the septum. They
may be of gold, silver, or copper, or may
be made of two metals.

19. Earrings—Decoration to be
suspended from the earlobes.

20. Rings—Simple bands with or
without designs. Some are two bands
united by filigree spirals. Some have
inset stones. May be made of silver,
gold, copper, or alloys.

21. Bracelets—Bracelets are made of
sheets of metal, commonly in a straight
or slightly trapezoidal shape, with
stamped or repoussé designs. Some are
simple, narrow bands. Found in all
cultures and with varied designs. May
be made of gold, silver, bronze, or alloys
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of copper. Generally 4 cm.—14 cm. in
width.

22. Necklaces—Necklaces are made of
beads and/or small carved beads. May
be made of shell, bone, stone, gold,
silver, copper, or bronze. The beads are
of varied shapes. All beads have two
lateral perforations to hold the cord.

23. Tweezers—Made in one piece,
with two identical ends and a flexed
central handle. They typically are
triangular, trapezoidal, and ovaloid in
shape. The middle of the handle may
have a hole so the tweezers can be
suspended from a cord.

24. Feather Carriers—Conical objects
with a pointed, hollow end, into which
feathers, llama skin, or monkey tails are
inserted and held in place with tar.
They may be made of gold, silver, or
gilded or silver-plated copper.

C. Pre-Columbian Ceramics

Examples of pre-Columbian ceramics
include, but are not limited to, the
following:

1. Chavin

a. Date: 1200-200 B.C.

b. Characteristics:

i. Decoration: A gray-black color.
Incised, modeled, and high and low-
relief are combined to work out designs
in grays and browns. The surface may
also juxtapose polished and matte finish
in different design zones.

ii. Forms: Bottles, plates, and bowls.

iii. Size: Generally 5 cm.—30 cm.

iv. Identifying: Characteristic traits of
Cupisnique and Chavin ceramics are
globular body with a flat base and
stirrup spout; thick neck with an
obvious and everted lip. Chavin style
also includes long-necked bottles, bowls
with flaring walls, and highly-polished
relief-decorated surfaces.

v. Styles: Chavin influence is seen in
Cupisnique, Chongoyape, Poemape,
Tembladera, Patapo, and Chilete styles.

2. Vicis

a. Date: 900 B.C.—A.D. 500

b. Characteristics:

i. Decoration: Geometric designs in
white on red, made using negative
technique. There are also monochrome
examples.

ii. Forms: Anthropomorphic,
zoomorphic, and plant-shaped vessels.
Some have a double body linked by a
tube or common opening.

iii. Size: Generally 30 cm.—40 cm. tall.

3. Vira or Gallinazo

a. Characteristics:

i. Decoration: Negative technique over
orange background.

ii. Forms: Faced anthropomorphic
and zoomorphic vessels, face bottles for
daily use in dwellings, and ‘“‘cancheros”
(type of pot without a neck and with a
horn-shaped handle).

iii. Size: Up to 15 cm. tall.

iv. Identifying: The surface is
basically orange; the vessels have a
truncated spout, an arched bridge (like
a tube) as handle, and geometric
symbols in negative technique
(concentric circles, frets and wavy
lines). When the vessels represent a
face, the eyes are like “coffee beans,”
applied on the surface and with a
transverse cut.

4. Pucara

a. Date: 300 B.C.—A.D. 300.

b. Characteristics:

i. Decoration: Slip-painted and
incised. Modeled elements include
stylized felines and camelids, along
with an anthropomorphic image
characteristically depicted with a staff
in each hand. Vessels are typically
decorated in yellow, black, and white
on the red background of the vessel.
Designs are characteristically outlined
by incision. There may be modeled
decoration, such as feline heads,
attached to the vessels.

ii. Shapes: Tall bowls with annular
ring bases predominate, along with
vessels that depict anthropomorphic
images.

iii. Size: Bowls are up to 20 cm. in
diameter and 20 cm. in height.

5. Paracas

a. Date: Developed around 200 B.C.

b. Characteristics:

i. Vessels are typically incised, with
post-fired resin painting on a black
background.

ii. Size: 10 cm.—15 cm. tall.

6. Nazca

a. Date: A.D. 100—600.

b. Characteristics:

i. Color: Typically very colorful, with
a range of slips including cream, black,
red, violet, orange, gray, all in a range
of tones.

ii. Slip: Background slip is generally
cream or orange.

iii. Shapes: Cups, bowls, beakers,
plates, double-spout-and-bridge bottles,
anthropomorphic figures, and musical
instruments.

iv. Decoration: Realistic drawings of
fantastic creatures, including the
“Flying God.” In late Nazca, bottles are
broader and flatter and the designs are
arrayed in broad bands. Typically have
decorations of trophy heads, geometric
motifs, and painted female faces.

v. Size: Generally 5 cm.—20 cm.

7. Recuay

a. Date: A.D. 100-700.

b. Characteristics:

i. Slip: Both positive and negative
slip-painting is found, generally in
colors of black, cream and red.

ii. Shapes: Sculptural, especially
ceremonial jars known as ‘“Paccha”,
which have an elaborate outlet to serve
a liquid.

iii. Decoration: Usually show groups
of religious or mythical personages.

iv. Size: Generally 20 cm.—35 cm. in
height.

8. Pashash

a. Date: A.D. 1-600.

b. Characteristics:

i. Decoration: Positive decoration in
black, red, and orange on a creamy-
white background. Some show negative
painting.

ii. Shapes: Anthropomorphic vessels,
bottles in the form of snakes, bowls with
annular base, and large vessels with
lids.

iii. Size: The anthropomorphic vessels
are up to 20 cm. in height, serpent
bottles are around 25 cm. wide x 10 cm.
tall, and lidded vessels are more than 30
cm. in height.

iv. Motifs: The decorations are
rendered in positive or negative
painting in zones that depict profile-face
images of zoomorphic figures, serpents,
or worms, seen from above and with
trapezoidal heads.

9. Cajamarca

a. Date: A.D. 500-900.

b. Characteristics:

i. Decoration: Pre-fired slip-painting
with geometric designs such as stepped
triangles, circles, lines, dots, and rows
of volutes. They may include, but are
not limited to, stylized birds, felines,
camelids, batrachians, and serpents.
Spiral figures may include a step-fret
motif in the base of the bowls.

ii. Shapes: Pedestal base bowls, tripod
bowls, bottles with annular ring base,
goblets, spoons with modeled handles,
and bowls with carinated edges.

10. Moche

a. Date: A.D. 200-700.

b. Characteristics:

i. Forms: Stirrup-spout vessels,
vessels in the shape of humans, animals,
or plants.

ii. Colors: Generally red and white.

iii. Manufacture: Often mold-made.

iv. Size: Generally 15 cm.—25 cm. in
height.

v. Decoration: Wide range of images
showing scenes of real life or mythical
scenes depicting gods, warriors, and
other images.

11. Tiahuanaco (Tiwanaku)

a. Date: A.D. 200-700.

b. Characteristics:

i. Decoration: Pre-fired slip-painting
on a highly polished surface.
Background is generally a red-orange,
with depictions of human, animal, and
geometric images; generally outlined in
black and white lines.

ii. Shapes: Plates, cups, jars, beakers,
open-backed incense burners on a flat
base.

12. Lima

a. Date: A.D. 200-700.
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b. Characteristics:

i. Decoration: Pre-fired slip-painting
with interlocking fish and snake
designs, and geometric motifs such as
zig-zags, lines, circles, and dots.

ii. Shapes: Breast-shaped bottles,
cups, plates, bowls, and cook pots.

iii. Styles: Related to Playa Grande,
Nievera, and Pachacamac styles.

13. Huari (Wari)

a. Date: A.D. 500-1000.

b. Characteristics:

i. Colors: Orange, cream, violet, white,
black, and red.

ii. Motifs: Anthropomorphic,
zoomorphic, and plant shapes, both
stylized and realistic. In Pachacamac
style one finds vessels with a globular
body and long, conical neck. In Atarco
style, there is slip-painting that retains
Nazca motifs, especially in the full-body
felines shown running.

iii. Slip: Background slip is commonly
cream, red, or black.

iv. Styles: Related to Vinaque, Atarco,
Pachacamac, Qosqopa, Robles Moqo,
Conchopata, and Caquipampa styles.

v. Size: Most are around 25 cm. tall.
Robles Moqo urns may be up to 1 m. in
height.

14. Santa

a. Date: Derived from Huari (Wari)
style, around A.D. 800.

b. Characteristics:

i. Decoration: Slip-painted with
figures and designs in black and white
on a red background. There are also
face-neck jars.

ii. Shapes: Effigy vessels, face-neck
jars, double-body vessels.

iii. Sizes: Generally 12 cm.—20 cm.
tall.

iv. Shapes: Jars have a globular body
and face on the neck. The border may
have black and white checkerboard. The
body sometimes takes the shape of a
stylized llama head. Common are white
lines dotted with black. Double-body
vessels generally have an
anthropomorphic image on the front
vessel, and a plain back vessel.

15. Chancay

a. Date: A.D. 1000-1300.

b. Characteristics:

i. Treatment: Rubbed surface.

ii. Slip: White or cream with black or
dark brown designs.

iii. Molds: Molds are commonly used,
especially for the anthropomorphic
figures called “cuchimilcos,” which
represent naked male and female figures
with short arms stretched to the sides.

iv. Size: 3 cm.—1 m.

16. Ica-Chincha

a. Date: Began to be developed in A.D.
1200.

b. Characteristics:

i. Decoration: Polychrome painting in
black and white on red.

ii. Designs: Geometric motifs
combined with fish and birds.

iii. Shapes: Bottles with globular
bodies and tall necks and with flaring
rims. Cups and pots.

iv. Size: Generally 5 cm.—30 cm. high.

17. Chimu

a. Date: A.D. 900-1500.

b. Characteristics:

i. Slip: Monochrome. Usually black or
red.

ii. Shapes: Varied shapes. Commonly
made in molds. They may represent
fish, birds, animals, fruit, people, and
architectural forms. One sees globular
bodies with a stirrup spout and a small
bird or monkey at the base of the neck.

iii. Size: Between 30 cm.—40 cm. in
height.

18. Lambayeque

a. Date: A.D. 700-1100.

b. Characteristics:

i. Color: Generally black; a few are
cream with red decoration.

ii. Shapes: Double spout and bridge
vessels on a pedestal base are common.
At the base of the spout one sees
modeled heads and the bridge also often
has modeled heads.

iii. Size: 15 cm.—25 cm. in height.

19. Inca

a. Date: A.D. 1300-1500.

b. Characteristics:

i. Decoration: Slip-painted in black,
red, white, yellow, and orange.

ii. Designs: Geometric designs
(rthomboids and triangles) and stylized
bees, butterflies, and animals.

iii. Sizes: 1 cm. to 1.5 m. in height.

20. Chiribaya

a. Date: A.D. 1000-1476.

b. Characteristics:

i. Shapes: Bowls, cups, beakers, urns,
jars, bottles, and pitchers.

ii. Decoration: Polychrome geometric
pattern motifs in red, white, cream,
black, orange, and brown. White dots
are common.

21. Chuquibamba

a. Date: A.D. 1000-1476.

b. Characteristics:

i. Shapes: Pumpkin-shaped bowls,
cups, canteens, and ceramic slabs.

ii. Decoration: Dark red slip decorated
with black lines and polychrome paint.
Linear designs include, but are not
limited to camelids, birds, eight-pointed
stars, cross-hatched and angular
designs, sometimes delimited with
rectangles. Slabs are decorated with
geometric designs and anthropomorphic
and zoomorphic figures.

22. Teatino

a. Date: A.D. 600-1000.

b. Characteristics:

i. Shapes: Open and closed vessels
including mammiform jugs, canteens,
spherical jars, and tripod vessels.

ii. Decoration: Reddish brown paste
decorated with engraving, incising, and
punctation.

23. Pativilca

a. Date: A.D. 600-1000.

b. Characteristics:

i. Shapes: Jugs and bottles.

ii. Decoration: Orange monochrome
mold-made pottery. Molds created
stamped designs of monkeys, toads,
birds, and anthropomorphic mythical
creatures.

24. Huaura

a. Date: A.D. 600-1000

b. Characteristics:

i. Shapes: Cups, jars, and plates.

ii. Decoration: Red to orange paste
decorated with polychrome geometric,
anthropomorphic, and zoomorphic
designs.

D. Pre-Columbian Lithics

Examples of pre-Columbian lithics
include, but are not limited to, the
following:

1. Chipped Stone: Projectile Points

a. Paijan Type Points

i. Size: Generally 8 cm.—18 cm.

ii. Shape: Triangular or heart-shaped.

iii. Color: Generally reddish, orange,
or yellow. Can be made of quartz.

b. Leaf-Shaped Points

i. Size: Generally 2.5 cm.—15 cm.

ii. Shape: Leaf-shaped. Can be ovaloid
or lanceolate.

iii. Color: Generally bright reds,
yellows, ochers, quartz crystals, milky
whites, greens, and blacks.

c. Paracas Type Points

i. Size: 0.3 cm.—25 cm.

ii. Shape: Triangular and lanceolate.
Show marks of pressure-flaking. Often
they are broken.

iii. Color: Generally black.

d. Chivateros Type Blanks

i. Size: Generally 0.8 cm.—18 cm.

ii. Shape: Concave indentations on
the surface from working.

iii. Color: Greens, reds, and yellows.

2. Polished Stone

a. Bowls—Vessels of dark colored-
stone, sometimes streaked. They have a
highly polished, very smooth surface.
Some show external carved decoration.
Diameters range from 12 cm—55 cm.

b. Cups—Vessels of dark-colored
stone. Generally, have flaring sides.
Typical of the Late Horizon. They are
highly polished and may have external
carved designs or may be in the shape
of heads. 18 cm.—28 cm. in height.

c. Conopas—Small vessels in the form
of camelids with a hollow opening on
the back. They are black to greenish-
black and highly polished. 0.8 cm.—16
cm. in length.

d. Idols—Small anthropomorphic
figurines, frequently found in Middle
Horizon contexts. The almond-shaped
eyes with tear-bands are characteristic
of the style. Larger examples tend to be
of lighter-colored stone while the
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smaller ones are of dark stones. 12 cm.—
28 cm. in height.

e. Mace Heads—Varying shapes, most
commonly are doughnut-shaped or star-
shaped heads, generally associated with
Late Intermediate Period and Inca
cultures. Commonly black, gray, or
white, 0.8 cm.—20 cm. in diameter.

f. Metalworking Hammers—Elongated
shapes, frequently with one flat surface;
highly polished. Generally, of dark-
colored stone, 3 cm.—12 cm.

3. Carved Material

a. Tenon Heads—These heads have an
anthropomorphic face, prominent lips,
and enormous noses. Some, especially
those carved of diorite, have snake-like
traits. The carved surface is highly
polished.

b. Tablets—With high-relief design.
The upper surface has a patina. They
range from 20 cm. to more than 1 m. in
length.

E. Pre-Columbian Perishable Remains

Examples of pre-Columbian
perishable remains include, but are not
limited to, the following:

1. Wood

a. Keros (Beakers)—The most
common form is a bell-shaped beaker
with a flat base, though some have a
pedestal like a goblet. Decoration varies
with the period:

i. Pre-Inca: Very rare, they have
straight sides and incised or high-relief
decoration. Some have inset shells.

ii. Inca: Generally, they are incised
with geometric designs on the entire
exterior.

iii. Colonial Inca: Lacquer painted on
the exterior to depict scenes of daily
life, nature, and war.

b. Staffs—Objects of ritual or
ceremonial use made of a single piece
of wood. They can be distinguished on
the basis of two or three of the following
traits:

i. On the lower third, the staff may
have a metal decoration.

ii. The body itself is cylindrical and
of variable length.

iii. The upper third may have
decorations such as inset shell, stone, or
metal. Some staffs function as rattles
and, in these cases, the rattle is in the
upper part.

c. Carvings—Worked blocks of wood,
such as wooden columns (orcones) to
support the roofs of houses: Prevalent in
Chincha, Chimd, and Chancay cultures.
Individuals may be depicted standing or
seated on a pedestal. In the upper part
there is a notch to support the beams,
which generally has a face, sometimes
painted, at the base of the notch. Their
length varies, but they are generally at
least a meter or more.

d. Boxes—Small lidded boxes, carved
of two pieces of wood. Generally the

outer surface of the box and lid are
carved in relief. Prevalent in Chimu-
Inca cultures. They measure
approximately 20 cm. x 10 cm.

e. Mirrors—Wooden supports for a
reflective surface of polished anthracite
or pyrite. In some cases the upper part
of backs of mirrors are worked in relief
or have insets of shell. Prevalent in
Moche culture.

f. Paddles and Rudders—Large
carvings made of a single piece of wood.
Paddles have three parts: the blade, the
handle (sometimes decorated), and an
upper decorated part, which can have
metal plaques or decorative painting.
Rudders have two parts: the blade and
the handle, which may be carved in
relief. Prevalent in Chincha culture.
Paddles can be 2.30 m. in length and
rudders are up to 1.4 m.

g. Utensils—Bowls and spoons made
of wood decorated with zoomorphic or
anthropomorphic motifs.

h. Musical Instruments—Trumpets
and whistles. Trumpets can be up to 1.2
m. long and are generally decorated on
the upper third of the instrument.
Whistles vary a great deal, from the
undecorated to those decorated with
human forms. Prevalent in Moche,
Huari (Wari), and Inca cultures.

2. Bone

a. Worked Bone—Tools, ornaments,
and other items made from bone.
Examples include, but are not limited to
weaving tools, spoons, ornaments, and
Chavin pieces with incised decorations.
The bones are generally the long bones
of mammals. They vary from 10 cm.—25
cm. in length.

b. Balance Weights—Flat rectangles of
bone about 10 cm. in length. Prevalent
in Chincha culture.

¢. Musical Instruments—Quenas
(flutes) and antaras (panpipes) in
various shapes. Prevalent in Paracas,
Chincha, and Ancon cultures.

3. Gourds

a. Vessels—Bowls, pots, and holders
for lime (for coca chewing). May have
carved or pyro-engraved decoration.
Produced from the Preceramic onward.

b. Musical Instruments—Ocarinas,
small flutes, and whistles. Inca
examples may have incised decoration
or decoration with cords and feathers.

4. Canes

a. Musical Instruments—Flutes
(especially in Chancay culture),
panpipes, and whistles. Flutes are often
pyro-engraved. Panpipes can have one
or two tiers of pipes, which may be
lashed together with colored thread.
Prevalent in Nazca culture.

5. Straw Weaving Baskets—Basketry
over a cane armature, in the shape of a
lidded box. Sometimes the basketry is
made of several colors of fiber to work

out geometric designs. Some still hold
their original contents: needles, spindle
whorls, spindles, balls of thread, loose
thread, etc. Prevalent in Chancay
culture.

6. Shell

a. Musical Instruments—Instruments
made from marine shells such as
Strombus galeatus, Malea ringens, etc.
Some, especially those from the
Formative Period, with incised
decoration.

b. Jewelry—Small beads and charms
worked of shell, chiefly Spondylus
princeps, used mainly in necklaces and
pectorals. Prevalent in Moche, Chimd,
and Inca cultures.

7. False Shrunken Heads—False
shrunken heads can be recognized
because they are made of the skin of a
mammal, with some of the fur left
where the human hair would be. The
skin is first smoked, then pressed into
amold to give it a face-like shape. The
eyes, nose, mouth and ears are simple
bumps without real holes. Further, the
skin is very thin and yellowish in color.
Often the “heads” have eyebrows and
mustaches formed by leaving some of
the animal hair, but these features are
grotesque because they appear to grow
upside down.

F. Pre-Columbian Human Remains

Examples of pre-Columbian human
remains include, but are not limited to,
the following:

1. Mummies—Peruvian mummies
were formed by natural mummification
due to the conditions of burial; they
have generally not been eviscerated.
Usually found in a flexed position, with
extremities tied together, resulting in a
fetal position. In many cases, the cords
used to tie the body in this position are
preserved.

2. Modified Skulls—Many ancient
Peruvian cultures practiced cranial
modification. Such skulls are easily
recognized by their unnatural shapes.

3. Skulls Displaying Trepanation—
Trepanation is an operation performed
on a skull; the resulting cuts, easily
visible on a bare skull, take various
forms. Cuts may be less easily
distinguished if skin and hair are
present:

a. Principal Techniques.

i. Straight cuts: these cuts are pointed
at the ends and wider in the center.
Openings made this way have a
polygonal shape.

ii. Cylindrical-conical openings: the
openings form a discontinuous line. The
resulting opening has a serrated edge.

iii. Circular: generally made by a file.
The resulting hole is round or elliptical,
with beveled or straight edges. This is
the most common form of trepanation.
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4. Pre-Columbian Trophy Heads—
Trophy heads can be identified by the
hole made in the forehead to
accommodate a carrying cord. When the
skin is intact, the eyes and the mouth
are held shut with cactus thorns.
Finally, the occiput is missing since that
is how the brain was removed when the
trophy head was prepared.

5. Shrunken Trophy Heads from the
Amazon—These heads have had the
bones removed and then have been
cured to shrink them. They are
recognizable because they conserve all
the traits of the original skin, including
hair and hair follicles. The mouth is
sewn shut and generally there are
carrying cords attached. There may be
an obvious seam to repair the cuts made
when the skin was removed from the
skull. Finally, the skin is thick (up to 2.5
mm.) and has a dark color. Trophy
heads vary between 9.5 cm. and 15.5
cm. in height.

6. Tattoos—Tattooing in pre-
Columbian Peru was practiced mainly
on the wrists. Most common are
geometric designs, including bands of
triangles and rhomboids of a bluish
color.

II. Ethnological Material

A. Objects Directly Related to the Pre-
Columbian Past

1. Colonial Indigenous Textiles

a. Predominant materials: Cotton and
wool.

b. Description: These textiles are
characterized by the cut of the cloth,
with the four borders or selvages
finished on the same loom. Clothes are
untailored and made from smaller
pieces of convenient sizes that were
then sewn together. Colonial indigenous
textiles of the period are differentiated
from pre-Columbian textiles primarily
by their decoration: western motifs such
as lions, heraldic emblems, and Spanish
personages are incorporated into the
designs; sometimes fibers distinct from
cotton or wool (threads of silver, gold,
and silk) are woven into the cloth; and
the colors tend to be more vivid because
the fabrics were made more recently.
Another important characteristic of the
clothing is the presence of tocapus or
horizontal bands of small squares with
anthropomorphic, zoomorphic,
phytomorphic, and geometric
ideographs and designs. Characteristic
textiles include, but are not limited to,
the following:

i. Panels—Rectangular or square
pieces of various sizes.

ii. Anacus—Untailored woman’s dress
consisting of two or three long
horizontal pieces of cloth sewn together

that was wound around the body and
held in place with “tupus” (pins).

iii. Unkus/Tunics—Men’s shirt with
an opening for the head. Sometimes has
sleeves.

iv. Llicllas/Shoulder Mantles—
Rectangular piece of cloth that women
put over their shoulders and held in
place by a tupu; standard size: 1 m. x
1.15 m. Generally has a tripartite design
based on contrasting panels that
alternate bands with decoration and
bands with solid colors.

v. Chumpis/Belts—A woven belt,
generally using tapestry technique.

2. Tupus

a. Material: Silver, gilded silver,
copper, bronze. May have inlays of
precious or semi-precious stones.

b. Description: Tupus were used to
hold in place llicllas and anacus. They
are pins with a round or elliptical head,
with piercing, repoussé, and incised
decorations. The difference between
pre-Columbian and ethnological tupus
can be seen in the introduction of
Western designs, for example bi-frontal
eagles and heraldic motifs.

3. Keros

a. Material: Wood.

b. Description: The most common
form is a beaker-like cup with truncated
base. After the Conquest, keros started
to be decorated with pictorial scenes.
The most frequently used techniques
include incision, inlaying pigments in
wood, and painting. Motifs include, but
are not limited to, geometric designs,
figures under a rainbow (an Inca
symbol), ceremonial rituals, scenes of
war, and agricultural scenes. Sometimes
are in the form of human or zoomorphic
heads.

4. Cochas or Cocchas

a. Material: Ceramic.

b. Description: Ceremonial vessels
with two or more concentric interior
compartments that are linked. Often
decorated with volutes representing
reptiles.

5. Aribalos

a. Material: Ceramic.

b. Description: The post-Conquest
aribalos have a flat base, often using a
glaze for finishing, and the decoration
includes Inca and Hispanic motifs.

6. Pacchas

a. Material: Stone, ceramic.

b. Description: One of the
characteristics of pacchas is that they
have a drain, which is used to sprinkle
an offering on the ground. They have
pictorial or sculpted relief decorations
symbolizing the benefits hoped for from
the ritual.

B. Ecclesiastical Objects

In Colonial paintings and sculptures,
European religious themes were

reinterpreted by indigenous and mestizo
artists who added their own images and
other characteristics to create a distinct
iconography.

Examples of ecclesiastical objects
include, but are not limited to, the
following:

1. Sculpture

Types of sculptures include, but are
not limited to, the following:

a. Three-Dimensional Sculpted
Images—In the Peruvian Colonial
period, these were made of maguey (a
soft wood) and occasionally of cedar or
walnut.

b. Images Made of a Dough Composed
of Sawdust, Glue, and Plaster—After
they were sculpted, figures were dressed
with cloth dipped in plaster.

c. Images to be Dressed—These are
wooden frames resembling mannequins,
with only the head and arms sculpted
in wood (cedar or maguey). The images
were dressed with embroidered clothes
and jewelry. Frequently other elements
were added, such as teeth and false
eyelashes, wigs of real hair, eyes of
colored glass, and palates made of glass.

2. Paintings—Catholic priests
provided indigenous and mestizo artists
with canvases and reproductions of
European works of art, which the artists
then “interpreted” with their own
images and other indigenous
characteristics. These may include
symbolically associating Christian
religious figures with indigenous
divinities or rendering the figures with
Andean facial characteristics or in
traditional Andean costume. In
addition, each church, convent,
monastery, and town venerated an effigy
of its patron or tutelar saint, some of
them native to Peru.

3. Furniture

a. Altarpieces or Retablos—
Architectonic structures made of stone,
wood, or other material that are placed
behind the altar and include attached
paintings, sculptures, or other religious
objects.

b. Reliquaries and Coffins—
Containers made from wood, glass, or
metal hold and exhibit sacred objects or
human remains.

¢. Church Furnishings—Furnishings
used for liturgical rites include, but are
not limited to pulpits, tabernacles,
lecterns, confessionals, pews, choir
stalls, chancels, baldachins, and
palanquins.

4. Liturgical Objects

a. Objects Used for the Mass—
Chalices, cibaries, candelabras, vials for
christening or consecrated oil,
reliquaries, vessels for wine and water
(cruets), incense burners (censers),
patens, monstrances, pelican sculptures,
and crucifixes. Made out of silver, gold
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or gilded silver, often inlaid with pearls
or precious stones. Techniques: casting,
engraving, piercing, repoussé, filigree.

b. Fixtures for Sculpted Images—
Areoles, crowns, scepters, halos, halos
in the form of rays, and books carried
by religious scholars and founders of
religious orders.

c. Ecclesiastical Vestments—Some
ecclesiastical vestments were
commissioned by indigenous
individuals or communities for the
celebrations of their patron saint and
thus are part of the religious legacy of
a particular town. In such cases, the
vestment may have the name of the
donor, town, and/or church as well as
the date.

d. Votive Offerings—These are
representations of miracles or favors
received from a particular saint. They
can be made of different materials,
usually metal or wood, and come in a
variety of forms according to the type of
favor received, usually representing
parts of the human body in reference to
the organ healed or agricultural
products in recognition of a good
harvest or increase in a herd.

C. Colonial Manuscripts, Documents,
and Prints

1. Manuscripts and Documents—
Original handwritten texts of limited
circulation dating to the Colonial period
(A.D. 1532-1821) made primarily on
paper, parchment, and vellum. These
include, but are not limited to, notary
documents (e.g., wills, bill of sales,
contracts), ecclesiastical materials, and
documents of the city councils,
Governorate of New Castile, the
Governorate of New Toledo, the Vice
Royalty of Peru, the Real Audiencia and
Chancery of Lima, or the Council of the
Indies. These can include single folios,
collections of related documents bound
with string, and music scores.
Documents may contain a seal or ink
stamp denoting a public or ecclesiastical
institution. Because many of these
documents are of an institutional or
official nature, they may have multiple
signatures, denoting scribes, witnesses,

generally written in Spanish but may be
composed in an indigenous language
such as Quechua or Aymara.

2. Printed Texts and Images—Printed
books, pamphlets, maps, and sheets of
limited circulation made in small
workshops during the Colonial period
(A.D. 1532—1821). Prints were
primarily produced using xylography
(woodcuts) and chalcography (metal
plates) on paper. Topics include, but are
not limited to, government laws and
ordinances, religious texts (sermons,
manuals, prayer books, devotional
sheets, etc.), grammar, and dictionaries.
Common images include, but are not
limited to, religious imagery, allegorical
imagery, portraits, coats of arms,
celebrations, funerals, tombs,
architecture, and ornamental elements
such as flowers, columns, volutes, and
urns. Texts are generally written in
Spanish but may be composed in an
indigenous language such as Quechua
or Aymara.

3. Printing Stamps and Plates—
Stamps and plates include fonts, text,
and images produced primarily using
xylography (woodcuts) and
chalcography (metal plates).

Inapplicability of Notice and Delayed
Effective Date

This amendment involves a foreign
affairs function of the United States and
is, therefore, being made without notice
or public procedure under 5 U.S.C.
553(a)(1). For the same reason, a
delayed effective date is not required
under 5 U.S.C. 553(d)(3).

Regulatory Flexibility Act

Because no notice of proposed
rulemaking is required, the provisions
of the Regulatory Flexibility Act (5
U.S.C. 601 et seq.) do not apply.

Executive Order 12866

CBP has determined that this
document is not a regulation or rule
subject to the provisions of Executive
Order 12866 because it pertains to a
foreign affairs function of the United
States, as described above, and therefore
is specifically exempted by section

Signing Authority

This regulation is being issued in
accordance with 19 CFR 0.1(a)(1)
pertaining to the Secretary of the
Treasury’s authority (or that of his/her
delegate) to approve regulations related
to customs revenue functions.

Troy A. Miller, the Senior Official
Performing the Duties of the
Commissioner, having reviewed and
approved this document, has delegated
the authority to electronically sign this
document to the Director (or Acting
Director, if applicable) of the
Regulations and Disclosure Law
Division for GBP, for purposes of
publication in the Federal Register.

List of Subjects in 19 CFR Part 12

Cultural property, Customs duties and
inspection, Imports, Prohibited
merchandise, and Reporting and
recordkeeping requirements.

Amendment to the CBP Regulations

For the reasons set forth above, part
12 of title 19 of the Code of Federal
Regulations (19 CFR part 12) is
amended as set forth below:

PART 12—SPECIAL CLASSES OF
MERCHANDISE

m 1. The general authority citation for
part 12 and the specific authority
citation for § 12.104g continue to read as
follows:

Authority: 5 U.S.C. 301; 19 U.S.C. 66,
1202 (General Note 3(i), Harmonized Tariff
Schedule of the United States (HTSUS)),
1624;

* * * * *

Sections 12.104 through 12.104i also

issued under 19 U.S.C. 2612;

* * * * *

m 2.In § 12.104g, amend the table in
paragraph (a) by revising the entry for
Peru to read as follows:

§12.104g Specific items or categories
designated by agreements or emergency
actions.

and/or other authorities. Documents are  3(d)(2) of Executive Order 12866. (a) * * =
State party Cultural property Decision No.

Archaeological material of Peru ranging from approximately 12000 B.C. to A.D. 1532, CBP Dec. 23-10

and ethnological material of Peru ranging from approximately A.D. 1532 to 1821.

* * *

* *
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* * * * *

Robert F. Altneu,

Director, Regulations & Disclosure Law

Division, Regulations & Rulings, Office of

Trade, U.S. Customs and Border Protection.
Approved:

Thomas C. West, Jr.,

Deputy Assistant Secretary of the Treasury
for Tax Policy.

[FR Doc. 2023-19768 Filed 9—12-23; 8:45 am]
BILLING CODE 9111-14-P

PENSION BENEFIT GUARANTY
CORPORATION

29 CFR Part 4044

Allocation of Assets in Single-
Employer Plans; Interest Assumptions
for Valuing Benefits

AGENCY: Pension Benefit Guaranty
Corporation.
ACTION: Final rule.

SUMMARY: This final rule amends the
Pension Benefit Guaranty Corporation’s
regulation on Allocation of Assets in
Single-Employer Plans to prescribe
interest assumptions under the asset
allocation regulation for plans with
valuation dates in the fourth quarter of
2023. These interest assumptions are
used for valuing benefits under
terminating single-employer plans and
for other purposes.

DATES: Effective October 1, 2023.

FOR FURTHER INFORMATION CONTACT:
Gregory Katz (katz.gregory@pbgc.gov),
Attorney, Office of the General Counsel,
Pension Benefit Guaranty Corporation,
445 12th Street SW, Washington, DC
20024-2101, 202—-229-3829. If you are
deaf or hard of hearing, or have a speech
disability, please dial 7—1-1 to access

SUPPLEMENTARY INFORMATION: PBGC'’s
regulation on Allocation of Assets in
Single-Employer Plans (29 CFR part
4044) prescribes actuarial
assumptions—including interest
assumptions—for valuing benefits under
terminating single-employer plans
covered by title IV of the Employee
Retirement Income Security Act of 1974
(ERISA). The interest assumptions in
the regulation are also published on
PBGC’s website (https://www.pbgc.gov).

PBGC uses the interest assumptions in
appendix B to part 4044 (“Interest Rates
Used to Value Benefits”’) to determine
the present value of annuities in an
involuntary or distress termination of a
single-employer plan under the asset
allocation regulation. The assumptions
are also used to determine the value of
multiemployer plan benefits and certain
assets when a plan terminates by mass
withdrawal in accordance with PBGC’s
regulation on Duties of Plan Sponsor
Following Mass Withdrawal (29 CFR
part 4281).

The fourth quarter 2023 interest
assumptions will be 5.06 percent for the
first 20 years following the valuation
date and 4.37 percent thereafter. In
comparison with the interest
assumptions in effect for the third
quarter of 2023, these interest
assumptions represent no change in the
select period (the period during which
the select rate (the initial rate) applies),
a decrease of 0.18 percent in the select
rate, and a decrease of 0.21 percent in
the ultimate rate (the final rate).

Need for Immediate Guidance

PBGC has determined that notice of,
and public comment on, this rule are
impracticable, unnecessary, and
contrary to the public interest. PBGC
routinely updates the interest

allocation regulation each quarter so
that they are available to value benefits.
Accordingly, PBGC finds that the public
interest is best served by issuing this
rule expeditiously, without an
opportunity for notice and comment,
and that good cause exists for making
the assumptions set forth in this
amendment effective less than 30 days
after publication to allow the use of the
proper assumptions to estimate the
value of plan benefits for plans with
valuation dates early in the fourth
quarter of 2023.

PBGC has determined that this action
is not a “‘significant regulatory action”
under the criteria set forth in Executive
Order 12866.

Because no general notice of proposed
rulemaking is required for this
amendment, the Regulatory Flexibility
Act of 1980 does not apply. See 5 U.S.C.
601(2).

List of Subjects in 29 CFR Part 4044

Employee benefit plans, Pension
insurance, Pensions.

In consideration of the foregoing, 29
CFR part 4044 is amended as follows:

PART 4044—ALLOCATION OF
ASSETS IN SINGLE-EMPLOYER
PLANS

m 1. The authority citation for part 4044
continues to read as follows:

Authority: 29 U.S.C. 1301(a), 1302(b)(3),
1341, 1344, 1362.

m 2. In appendix B to part 4044, an entry
for “October—December 2023” is added
at the end of the table to read as follows:

Appendix B to Part 4044—Interest
Rates Used to Value Benefits

telecommunications relay services. assumptions in appendix B of the asset ~ * * * * *
The values of i; are:
For valuation dates occurring in the month—
it for t= it for t= it for t=
October—December 2023 .........ccccoeevrenenireneneseeee e 0.0506 1-20 0.0437 >20 N/A N/A

Issued in Washington, DC.
Hilary Duke,

Assistant General Counsel for Regulatory
Affairs, Pension Benefit Guaranty
Corporation.

[FR Doc. 2023-19803 Filed 9—-12-23; 8:45 am]
BILLING CODE 7709-02-P
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DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[USCG—2023-0698]
RIN 1625-AA00

Safety Zone; Missouri River MM 184.5—
185.5, Rocheport, MO

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
all navigable waters in the Missouri
River at Mile Marker (MM) 184.5
through 185.5. The safety zone is
needed to protect personnel, vessels,
and the marine environment from all
potential hazards associated with the
demolition of the I-70 Bridge. Entry of
vessels or persons into this zone is
prohibited unless specifically
authorized by the Captain of the Port
Sector Upper Mississippi River (COTP)
or a designated representative.

DATES: This rule is effective without
actual notice from September 13, 2023
through September 24, 2023. For the
purposes of enforcement, actual notice
will be used from September 10, 2023
until September 13, 2023.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to https://
www.regulations.gov, type USCG-2023
0698 in the search box and click
“Search.” Next, in the Document Type
column, select “Supporting & Related
Material.”

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email MSTC Nathaniel Dibley, Sector
Upper Mississippi River Waterways
Management Division, U.S. Coast
Guard; telephone 314-269-2560, email
Nathaniel.D.Dibley@uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

The Coast Guard is issuing this
temporary rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision

authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because a
temporary safety zone must be
established immediately to protect
personnel, vessels, and the marine
environment from potential hazards
created by the demolition of the I-70
bridge situated over the Missouri River
and lack sufficient time to provide a
reasonable comment period and then
consider those comments before issuing
the rule. It is impracticable to publish
an NPRM because we must establish
this safety zone September 10, 2023.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date of
this rule would be impracticable
because immediate action is needed to
respond to the potential safety hazards
associated with the demolition of the I-
70 bridge.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 46 U.S.C. 70034. The
Captain of the Port Sector Upper
Mississippi River (COTP) has
determined that potential hazards
associated with the demolition of the I-
70 bridge will be a safety concern for
anyone operating or transiting within
the Missouri River from MM 184.5
through 185.5. This rule is needed to
protect personnel, vessels, and the
marine environment in the navigable
waters within the safety zone while the
demolition is being conducted.

IV. Discussion of the Rule

The I-70 Bridge, located between MM
184.5 and 185.5, will be demolished.
The planned date of demolition is
September 10, 2023, with an operational
window until September 24, 2023, in
the event of inclement weather. The
safety zone is designed to protect
waterway users until work is complete.

No vessel or person will be permitted
to enter the safety zone without
obtaining permission from the COTP or
a designated representative. A
designated representative is a
commissioned, warrant, or petty officer
of the U.S. Coast Guard (USCG) assigned
to units under the operational control of
USCG Sector Upper Mississippi River.
To seek permission to enter, contact the
COTP or a designated representative via

VHF-FM channel 16, or through USCG
Sector Upper Mississippi River at 314—
269-2332. Persons and vessels
permitted to enter the safety zone must
comply with all lawful orders or
directions issued by the COTP or
designated representative. The COTP or
a designated representative will inform
the public of the effective period for the
safety zone as well as any changes in the
dates and times of enforcement, as well
as reductions in the size of the safety
zone through Local Notice to Mariners
(LNMs), Broadcast Notices to Mariners
(BNMs), and/or Safety Marine
Information Broadcast (SMIB), as
appropriate.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
This rule has not been designated a
“significant regulatory action,” under
section 3(f) of Executive Order 12866, as
amended by Executive Order 14094
(Modernizing Regulatory Review).
Accordingly, this rule has not been
reviewed by the Office of Management
and Budget (OMB).

This regulatory action determination
is based on a safety zone located on the
Missouri River at MM 184.5—-185.5, near
Rocheport, MO. The Safety Zone is
expected to be active only during the
demolition event, or until September 24,
2023.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term “‘small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the


https://www.regulations.gov
https://www.regulations.gov
mailto:Nathaniel.D.Dibley@uscg.mil

62708 Federal Register/Vol. 88, No. 176/ Wednesday, September 13, 2023 /Rules and Regulations

reasons stated in section V.A above, this
rule will not have a significant
economic impact on any vessel owner
or operator because the zone will be
enforced only when work is being
conducted.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888-REG-FAIR (1-888—734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the National Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023—-01, Rev. 1, associated
implementing instructions, and
Environmental Planning COMDTINST
5090.1 (series), which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321-43701), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves a safety
zone encompassing the width of the
Missouri River at MM 184.5-185.5. It is
categorically excluded from further
review under paragraph L60(a) of
Appendix A, Table 1 of DHS Instruction
Manual 023-01-001-01, Rev. 1. A
Record of Environmental Consideration
supporting this determination is
available in the docket. For instructions
on locating the docket, see the
ADDRESSES section of this preamble.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places, or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine Safety, Navigation
(water), Reporting and recordkeeping
requirements, Security Measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 46 U.S.C. 70034, 70051, 70124;
33 CFR 1.05-1, 6.04-1, 6.04—6, and 160.5;
Department of Homeland Security Delegation
No. 00170.1, Revision No. 01.3.

m 2. Add § 165.T08-0698 to read as
follows:

§165.T08-0698 Safety Zone; Missouri
River, Mile Markers 184.5-185.5, Rocheport,
MO.

(a) Location. The following area is a
safety zone: all navigable waters within
Missouri River, Mile Markers 184.5—
185.5, Rocheport, MO.

(b) Definitions. As used in this
section, designated representative
means a commissioned, warrant, or
petty officer of the U.S. Coast Guard
(USCG) assigned to units under the
operational control of USCG Sector
Upper Mississippi River.

(c) Regulations.

(1) In accordance with the general
safety zone regulations in § 165.23,
entry of persons or vessels into this
safety zone described in paragraph (a) of
this section is prohibited unless
authorized by the COTP or a designated
representative.

(2) To seek permission to enter,
contact the COTP or a designated
representative via VHF-FM channel 16,
or through USCG Sector Upper
Mississippi River at 314-269—-2332.
Persons and vessels permitted to enter
the safety zone must comply with all
lawful orders or directions issued by the
COTP or designated representative.

(d) Enforcement period and
informational broadcasts. This section
is subject to enforcement from
September 10, 2023, through September
24, 2023. The COTP or a designated
representative will inform the public of
the effective period for the safety zone
and all dates and times of enforcement,
as well as reductions in size or scope of
the safety zone through Local Notice to
Mariners (LNMs), Broadcast Notices to
Mariners (BNMs), and/or Safety Marine
Information Broadcast (SMIB) as
appropriate. The COTP or a designated
representative will inform the public
through those same means of the
termination of enforcement if
enforcement of the zone is no longer
required prior to the rule’s termination.

Dated: September 7, 2023.
A.R. Bender,

Captain, U.S. Coast Guard, Captain of the
Port Sector Upper Mississippi River.

[FR Doc. 2023-19735 Filed 9-12-23; 8:45 am]
BILLING CODE 9110-04-P
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contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2023-1823; Project
Identifier MCAI-2023—-00314-T]

RIN 2120-AA64

Airworthiness Directives; MHI RJ
Aviation ULC (Type Certificate
Previously Held by Bombardier, Inc.)

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
certain MHI R] Model CL-600-2C10
(Regional Jet Series 700, 701 & 702), CL—
600—2C11 (Regional Jet Series 550), CL—
600—2D15 (Regional Jet Series 705), CL—
600—2D24 (Regional Jet Series 900), and
CL-600-2E25 (Regional Jet Series 1000)
airplanes. This proposed AD was
prompted by a report of a passenger seat
Y-belt (lap belt) re-installed in the
wrong orientation, due to an incorrect
maintenance manual. This proposed AD
would require inspecting certain Y-belts
for correct installation and damage and
corrective actions if necessary. This
proposed AD would also prohibit the
use of certain revisions of a
maintenance task. The FAA is
proposing this AD to address the unsafe
condition on these products.

DATES: The FAA must receive comments
on this NPRM by October 30, 2023.
ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
regulations.gov. Follow the instructions
for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

AD Docket: You may examine the AD
docket at regulations.gov under Docket
No. FAA-2023-1823; or in person at
Docket Operations between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. The AD docket
contains this NPRM, the mandatory
continuing airworthiness information
(MCAI), any comments received, and
other information. The street address for
Docket Operations is listed above.

Material Incorporated by Reference:

e For MHI R] service information
identified in this NPRM, contact MHI R]
Aviation Group, Customer Response
Center, 3655 Ave. des Grandes-
Tourelles, Suite 110, Boisbriand,
Québec J7H 0E2 Canada; North America
toll-free telephone 833—990-7272 or
direct-dial telephone 450-990-7272; fax
514-855-8501; email thd.crj@
mbhirj.com; website mhirj.com.

e You may view this service
information at the FAA, Airworthiness
Products Section, Operational Safety
Branch, 2200 South 216th St., Des
Moines, WA. For information on the
availability of this material at the FAA,
call 206-231-3195.

FOR FURTHER INFORMATION CONTACT:
Fatin Saumik, Aviation Safety Engineer,
FAA, 1600 Stewart Avenue, Suite 410,
Westbury, NY 11590; telephone (516)
228-7300; email: 9-avs-nyaco-cos@
faa.gov.

SUPPLEMENTARY INFORMATION:

Comments Invited

The FAA invites you to send any
written relevant data, views, or
arguments about this proposal. Send
your comments to an address listed
under ADDRESSES. Include ‘“Docket No.
FAA-2023-1823; Project Identifier
MCAI-2023—-00314-T" at the beginning
of your comments. The most helpful
comments reference a specific portion of
the proposal, explain the reason for any
recommended change, and include
supporting data. The FAA will consider
all comments received by the closing
date and may amend this proposal
because of those comments.

Except for Confidential Business
Information (CBI) as described in the
following paragraph, and other
information as described in 14 CFR
11.35, the FAA will post all comments

received, without change, to
regulations.gov, including any personal
information you provide. The agency
will also post a report summarizing each
substantive verbal contact received
about this NPRM.

Confidential Business Information

CBI is commercial or financial
information that is both customarily and
actually treated as private by its owner.
Under the Freedom of Information Act
(FOIA) (5 U.S.C. 552), CBI is exempt
from public disclosure. If your
comments responsive to this NPRM
contain commercial or financial
information that is customarily treated
as private, that you actually treat as
private, and that is relevant or
responsive to this NPRM, it is important
that you clearly designate the submitted
comments as CBI. Please mark each
page of your submission containing CBI
as “PROPIN.” The FAA will treat such
marked submissions as confidential
under the FOIA, and they will not be
placed in the public docket of this
NPRM. Submissions containing CBI
should be sent to Fatin Saumik,
Aviation Safety Engineer, FAA, 1600
Stewart Avenue, Suite 410, Westbury,
NY 11590; telephone 516—-228-7350;
email: Fatin.R.Saumik@faa.gov. Any
commentary that the FAA receives
which is not specifically designated as
CBI will be placed in the public docket
for this rulemaking.

Background

Transport Canada, which is the
aviation authority for Canada, has
issued Transport Canada AD CF—-2023—
10, dated February 17, 2023 (Transport
Canada AD CF-2023-10) (also referred
to after this as the MCAI), to correct an
unsafe condition on certain MHI R]
Aviation ULC (formerly Bombardier,
Inc.) Model CL-600-2C10, CL-600—
2C11, CL-600-2D15, CL-600—-2D24, and
CL-600—-2E25 airplanes. The MCAI
states that following maintenance on a
Model CL-600-2C10 airplane, a Y-belt
(also known as lap belt) was re-installed
in the wrong orientation. The MCAI
further states that the instructions
contained within the aircraft
maintenance manual (AMM) on how to
install the passenger seat Y-belts,
showed an incorrect orientation of the
Y-belt assembly. The MCAI confirms the
manufacturer updated the AMM tasks
and these instructions have been
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corrected. Y-belts installed in the wrong
orientation, if not corrected, could result
in passenger injury due to head impact
on the front monument during an
emergency landing.

The FAA is proposing this AD to
address the unsafe condition on these
products.

You may examine the MCAI in the
AD docket at regulations.gov under
Docket No. FAA-2023-1823.

Related Service Information Under 1
CFR Part 51

The FAA reviewed MHI RJ Service
Bulletin 670BA-25-135, Revision B,
dated November 25, 2022. This service
information specifies procedures to
inspect for correct installation (as
shown in certain maintenance tasks) of
each passenger seat Y-belt. This service
information also specifies corrective

actions, which include re-installing
each incorrectly installed Y-belt per
certain maintenance tasks and
addressing damage (includes dents or
misshapen hooks that attach the belt to
the seat).

This is reasonably available because
the interested parties have access to it
through their normal course of business
or by the means identified in
ADDRESSES.

FAA’s Determination

These products has/have been
approved by the aviation authority of
another country and are approved for
operation in the United States. Pursuant
to the FAA’s bilateral agreement with
this State of Design Authority, it has
notified the FAA of the unsafe condition
described in the MCAI and service
information described above. The FAA

is issuing this NPRM after determining
that the unsafe condition described
previously is likely to exist or develop
on other products of the same type
design.

Proposed AD Requirements in This
NPRM

This proposed AD would require
inspecting certain Y-belts for correct
installation and damage and corrective
actions if necessary. This proposed AD
would also prohibit the use of certain
revisions of a maintenance task.

Costs of Compliance

The FAA estimates that this AD, if
adopted as proposed, would affect 606
airplanes of U.S. registry. The FAA
estimates the following costs to comply
with this proposed AD:

ESTIMATED COSTS FOR REQUIRED ACTIONS

Cost per Cost on U.S.
Labor cost Parts cost product operators
2 WOrk-hours x $85 Per NOUr = $170 ..ceiuieiiieeee et ees $0 $170 $103,020

The FAA estimates the following
costs to do any necessary replacements
that would be required based on the

results of the proposed inspection. The
agency has no way of determining the

number of aircraft that might need these
replacements.

ESTIMATED COSTS OF ON-CONDITION ACTIONS

Labor cost Parts cost Cost per product
Up to 0.5 work-hours x $85 per hour = $43 ..... Up to $550 per Y-belt assembly ............ccuen... Up to $593.
Authority for This Rulemaking Regulatory Findings The Proposed Amendment

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

The FAA determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Would not affect intrastate
aviation in Alaska, and

(3) Would not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

MHI RJ Aviation ULC (Type Certificate
Previously Held by Bombardier, Inc.):
Docket No. FAA-2023-1823; Project
Identifier MCAI-2023-00314-T.

(a) Comments Due Date

The FAA must receive comments on this
airworthiness directive (AD) by October 30,
2023.
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(b) Affected ADs

None.

(c) Applicability

This AD applies to MHI RJ Aviation ULC
(Type Certificate previously held by
Bombardier, Inc.) airplanes, certificated in
any category, identified in paragraphs (c)(1)
through (3) of this AD.

(1) Model CL-600-2C10 (Regional Jet
Series 700, 701 & 702) and CL-600-2C11
(Regional Jet Series 550) airplanes, serial
numbers (S/N) 10001 through 10348
inclusive.

(2) Model CL-600-2D15 (Regional Jet
Series 705) and CL-600—-2D24 (Regional Jet
Series 900) airplanes, S/N 15001 through
15499 inclusive.

(3) Model CL-600—-2E25 (Regional Jet
Series 1000) airplanes, S/N 19001 through
19064 inclusive.

(d) Subject

Air Transport Association (ATA) of
America Code: 25, Equipment/Furnishings.

(e) Unsafe Condition

This AD was prompted by a report of a
passenger seat Y-belt (lap-belt) re-installed in
the wrong orientation, due to an incorrect
maintenance manual. The FAA is issuing this
AD to detect and address Y-belts that are
incorrectly installed. The unsafe condition, if
not addressed, could result in passenger
injury due to head impact, on the front
monument during an emergency landing.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Requirements

Except as specified in paragraph (h) of this
AD: Within 24 months after the effective date
of this AD, inspect each Y-belt for correct
installation and damage and, if any incorrect
installation or damage is found, within 24
months after the effective date of this AD, do
all applicable corrective actions, in
accordance with paragraph B, “Procedure,”
of the Accomplishment Instructions of MHI
RJ Service Bulletin 670BA—-25-135, Revision
B, dated November 25, 2022. For this AD,
damage includes dents or misshapen hooks
that attach the belt to the seat.

Note 1 to paragraph (g): Y-belts are also
known as lap belts.

(h) Exceptions to Service Information

Where paragraph B, “Procedure,” of the
Accomplishment Instructions of MHI RJ
Service Bulletin 670BA-25-135, Revision B,
dated November 25, 2022, specifies to “refer
to AMM?” replace those words with “in
accordance with AMM.”

(i) Maintenance Task Prohibition

As of the effective date of this AD, it is
prohibited to use MHI R] Aviation ULC
Aircraft Maintenance Manual (AMM) task
25—-21-04-400-801, revision 69 or earlier.

(j) Credit for Previous Actions

This paragraph provides credit for actions
required by paragraph (g) of this AD, if those

actions were performed before the effective
date of this AD using the service information
identified in paragraph (j)(1) or (2) of this AD,
provided the actions were done using MHI R]
AMM Revision 70, dated May 25, 2022, or
Revision 71, dated December 16, 2022.

(1) MHI RJ Service Bulletin 670BA—25—
135, dated June 1, 2022.

(2) MHI RJ Service Bulletin 670BA—25—
135, Revision A, dated August 30, 2022.

(k) Additional AD Provisions

The following provisions also apply to this
AD.

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Validation Branch, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or
responsible Flight Standards Office, as
appropriate. If sending information directly
to the Manager of the International
Validation Branch, mail it to ATTN: Program
Manager, Continuing Operational Safety, at
the address identified in paragraph (1)(2) of
this AD or email to: 9-AVS-AIR-730-AMOC@
faa.gov. If mailing information, also submit
information by email. Before using any
approved AMOC, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the responsible
Flight Standards Office.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain instructions
from a manufacturer, the instructions must
be accomplished using a method approved
by the Manager, International Validation
Branch, FAA; or Transport Canada or MHI RJ
Aviation ULC’s Transport Canada Design
Approval Organization (DAO). If approved by
the DAO, the approval must include the
DAO-authorized signature.

(1) Additional Information

(1) Refer to Transport Canada AD CF—
2023-10, dated February 17, 2023, for related
information. This Transport Canada AD may
be found in the AD docket at regulations.gov
under Docket No. FAA-2023-1823.

(2) For more information about this AD,
contact Fatin Saumik, Aviation Safety
Engineer, FAA, 1600 Stewart Avenue, Suite
410, Westbury, NY 11590; telephone (516)
228-7300; email: 9-avs-nyaco-cos@faa.gov.

(3) Service information identified in this
AD that is not incorporated by reference is
available at the addresses specified in
paragraphs (m)(3) and (4) of this AD.

(m) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) MHI RJ Service Bulletin 670BA-25-135,
Revision B, dated November 25, 2022.

(ii) [Reserved]

(3) For MHI R] Aviation ULC service
information identified in this AD, contact
MHI R] Aviation Group, Customer Response
Center, 3655 Ave. des Grandes-Tourelles,

Suite 110, Boisbriand, Québec J7H 0E2
Canada; North America toll-free telephone
833-990-7272 or direct-dial telephone 450-
990-7272; fax 514—-855—-8501; email thd.crj@
mbhirj.com; website mhirj.com.

(4) You may view this service information
at the FAA, Airworthiness Products Section,
Operational Safety Branch, 2200 South 216th
St., Des Moines, WA. For information on the
availability of this material at the FAA, call
206-231-3195.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
email: fr.inspection@nara.gov, or go to:
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued on September 7, 2023.
Ross Landes,
Deputy Director for Regulatory Operations,
Compliance & Airworthiness Division,
Aircraft Certification Service.
[FR Doc. 2023-19673 Filed 9-12—23; 8:45 am]
BILLING CODE 4910-13-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 63

[EPA-HQ-OAR-2022-0441; FRL-8673-02—
OAR]

RIN 2060-AV47

Regulatory Requirements for New HAP
Additions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The U.S. Environmental
Protection Agency (EPA) is proposing to
amend the General Provisions for
National Emission Standards for
Hazardous Air Pollutants (NESHAP) to
address applicability and compliance
issues resulting from the addition of a
compound to the list of hazardous air
pollutants (HAP) under the Clean Air
Act (CAA). This action focuses on issues
related to newly applicable standards
for sources that become major sources
solely from the addition of a compound
to the CAA HAP list. This action also
includes a discussion of the impacts of
a newly listed HAP on the federal
operating permit program.

DATES:

Comments: Comments must be
received on or before November 13,
2023.

Public hearing: If anyone contacts us
requesting a public hearing on or before
September 18, 2023, we will hold a
virtual public hearing. See
SUPPLEMENTARY INFORMATION for
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information on requesting and
registering for a public hearing.

ADDRESSES: You may send comments,
identified by Docket ID No. EPA-HQ-
OAR-2022-0441, by any of the
following methods:

e Federal eRulemaking Portal:
https://www.regulations.gov/ (our
preferred method). Follow the online
instructions for submitting comments.

e Email: a-and-r-docket@epa.gov.
Include Docket ID No. EPA-HQ-OAR-
2022-0441 in the subject line of the
message.

e Fax:(202) 566—9744. Attention
Docket ID No. EPA-HQ-OAR-2022—
0441.

e Mail: U.S. Environmental
Protection Agency, EPA Docket Center,
Docket ID No. EPA-HQ-OAR-2022—
0441, Mail Code 28221T, 1200
Pennsylvania Avenue NW, Washington,
DC 20460.

e Hand Delivery/Courier: EPA Docket
Center, WJC West Building, Room 3334,
1301 Constitution Avenue NW,
Washington, DC 20004. The Docket
Center’s hours of operations are 8:30
a.m.—4:30 p.m., Monday—Friday (except
Federal Holidays).

Instructions: All submissions received
must include the Docket ID No. for this
rulemaking. Comments received may be
posted without change to https://
www.regulations.gov/, including any
personal information provided. For
detailed instructions on sending
comments and additional information
on the rulemaking process, see the
SUPPLEMENTARY INFORMATION section of
this document.

FOR FURTHER INFORMATION CONTACT: For
questions about this proposed action,
contact U.S. EPA, Attn: Susan Miller,
Mail Drop: D205-02, 109 T.W.
Alexander Drive, P.O. Box 12055, RTP,
North Carolina 27711; telephone
number: (919) 541-2443; email address:
miller.susan@epa.gov. For additional
information, see https://www.epa.gov/
stationary-sources-air-pollution/
infrastructure-new-hap-additions.

SUPPLEMENTARY INFORMATION:
Participation in virtual public hearing.
To request a virtual public hearing,
contact the public hearing team at (888)
372-8699 or by email at
SPPDpublichearing@epa.gov. If
requested, the virtual hearing will be
held on October 4, 2023. The hearing
will convene at 11:00 a.m. Eastern Time
(ET) and will conclude at 3:00 p.m. ET.
The EPA may close a session 15 minutes
after the last pre-registered speaker has
testified if there are no additional
speakers. The EPA will announce
further details at https://www.epa.gov/

stationary-sources-air-pollution/
infrastructure-new-hap-additions.

If a public hearing is requested, the
EPA will begin pre-registering speakers
for the hearing no later than 1 business
day after a request has been received. To
register to speak at the virtual hearing,
please use the online registration form
available at https://www.epa.gov/
stationary-sources-air-pollution/
infrastructure-new-hap-additions or
contact the public hearing team at (888)
372-8699 or by email at
SPPDpublichearing@epa.gov. The last
day to pre-register to speak at the
hearing will be September 25, 2023.
Prior to the hearing, the EPA will post
a general agenda that will list pre-
registered speakers at: https://
www.epa.gov/stationary-sources-air-
pollution/infrastructure-new-hap-
additions.

The EPA will make every effort to
follow the schedule as closely as
possible on the day of the hearing;
however, please plan for the hearings to
run either ahead of schedule or behind
schedule.

Each commenter will have 4 minutes
to provide oral testimony. The EPA
encourages commenters to submit the
text of your oral testimony as written
comments to the rulemaking docket.

The EPA may ask clarifying questions
during the oral presentations but will
not respond to the presentations at that
time. Written statements and supporting
information submitted during the
comment period will be considered
with the same weight as oral testimony
and supporting information presented at
the public hearing.

Please note that any updates made to
any aspect of the hearing will be posted
online at https://www.epa.gov/
stationary-sources-air-pollution/
infrastructure-new-hap-additions. While
the EPA expects the hearing to go
forward as set forth above, please
monitor our website or contact the
public hearing team at (888) 372—-8699
or by email at SPPDpublichearing@
epa.gov to determine if there are any
updates. The EPA does not intend to
publish a document in the Federal
Register announcing updates.

If you require the services of a
translator or a special accommodation
such as audio description, please pre-
register for the hearing with the public
hearing team and describe your needs
by September 20, 2023. The EPA may
not be able to arrange accommodations
without advanced notice.

Docket. The EPA has established a
docket for this rulemaking under Docket
ID No. EPA-HQ-0OAR-2022-0441. All
documents in the docket are listed in
https://www.regulations.gov/. Although

listed, some information is not publicly
available, e.g., Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy. With the
exception of such material, publicly
available docket materials are available
electronically in Regulations.gov or in
hard copy at the EPA Docket Center,
Room 3334, WJC West Building, 1301
Constitution Avenue NW, Washington,
DC. The Public Reading Room is open
from 8:30 a.m. to 4:30 p.m., Monday
through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the EPA
Docket Center is (202) 566—1742.

Instructions. Direct your comments to
Docket ID No. EPA-HQ-OAR-2022—
0441. The EPA’s policy is that all
comments received will be included in
the public docket without change and
may be made available online at https://
www.regulations.gov/, including any
personal information provided, unless
the comment includes information
claimed to be CBI or other information
whose disclosure is restricted by statute.
Do not submit electronically to https://
www.regulations.gov any information
that you consider to be CBI or other
information whose disclosure is
restricted by statute. This type of
information should be submitted as
discussed below.

The EPA may publish any comment
received to its public docket.
Multimedia submissions (audio, video,
etc.) must be accompanied by a written
comment. The written comment is
considered the official comment and
should include discussion of all points
you wish to make. The EPA will
generally not consider comments or
comment contents located outside of the
primary submission (i.e., on the Web,
cloud, or other file sharing system). For
additional submission methods, the full
EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
https://www.epa.gov/dockets/
commenting-epa-dockets.

The https://www.regulations.gov/
website allows you to submit your
comment anonymously, which means
the EPA will not know your identity or
contact information unless you provide
it in the body of your comment. If you
send an email comment directly to the
EPA without going through https://
www.regulations.gov/, your email
address will be automatically captured
and included as part of the comment
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that is placed in the public docket and
made available on the internet. If you
submit an electronic comment, the EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
digital storage media you submit. If the
EPA cannot read your comment due to
technical difficulties and cannot contact
you for clarification, the EPA may not
be able to consider your comment.
Electronic files should not include
special characters or any form of
encryption and be free of any defects or
viruses. For additional information
about the EPA’s public docket, visit the
EPA Docket Center homepage at https://
www.epa.gov/dockets.

Submitting CBI. Do not submit
information containing CBI to the EPA
through https://www.regulations.gov/.
Clearly mark the part or all of the
information that you claim to be CBI.
For CBI information on any digital
storage media that you mail to the EPA,
note the docket ID, mark the outside of
the digital storage media as CBI and
identify electronically within the digital
storage media the specific information
that is claimed as CBI In addition to
one complete version of the comments
that includes information claimed as
CBI, you must submit a copy of the
comments that does not contain the
information claimed as CBI directly to
the public docket through the
procedures outlined in the Instructions
section of this document. If you submit
any digital storage media that does not
contain CBI, mark the outside of the
digital storage media clearly that it does
not contain CBI and note the docket ID.
Information not marked as CBI will be
included in the public docket and the
EPA’s electronic public docket without
prior notice. Information marked as CBI
will not be disclosed except in
accordance with procedures set forth in
40 Code of Federal Regulations (CFR)
part 2.

Our preferred method to receive CBI
is for it to be transmitted electronically
using email attachments, File Transfer
Protocol (FTP), or other online file
sharing services (e.g., Dropbox,
OneDrive, Google Drive). Electronic
submissions must be transmitted
directly to the OAQPS CBI Office at the
email address oagpscbi@epa.gov, and as
described above, should include clear
CBI markings and note the docket ID. If
assistance is needed with submitting
large electronic files that exceed the file
size limit for email attachments, and if
you do not have your own file sharing
service, please email oagpschbi@epa.gov
to request a file transfer link. If sending
CBI information through the postal
service, please send it to the following

address: OAQPS Document Control
Officer (C404-02), OAQPS, U.S.
Environmental Protection Agency,
Research Triangle Park, North Carolina
27711, Attention Docket ID No. EPA-
HQ-0OAR-2018-0747. The mailed CBI
material should be double wrapped and
clearly marked. Any CBI markings
should not show through the outer
envelope.

Preamble acronyms and
abbreviations. Throughout this
document the use of “we,” “us,” or
“our” is intended to refer to the EPA.
We use multiple acronyms and terms in
this preamble. While this list may not be
exhaustive, to ease the reading of this
preamble and for reference purposes,
the EPA defines the following terms and
acronyms here:

1-BP  1-bromopropane

ANPRM advanced notice of proposed
rulemaking

CAA Clean Air Act

CBI Confidential Business Information

CFR Code of Federal Regulations

EPA Environmental Protection Agency

HAP hazardous air pollutant(s)

MACT maximum achievable control
technology

MSDL Major Source Due to Listing

NESHAP national emission standards for
hazardous air pollutants

OMB Office of Management and Budget

PRA Paperwork Reduction Act

PTE potential to emit

UMRA Unfunded Mandates Reform Act

Organization of this document. The
information in this preamble is
organized as follows below.

I. General Information

A. What action is the Agency taking?

B. Does this action apply to me?

C. What is the statutory authority for this

action?

D. Where can I get a copy of this document

and other related information?

Basis for the Proposed Action

A. What changes are we proposing?

B. Are there any concurrent changes to

Title V Programs in this action?

C. What is our rationale for the proposed
changes?

. Are newly listed HAP regulated under
NESHAP promulgated before the
effective date of the listing?

2. When must a newly listed HAP be
included in emission estimates and what
are the potential regulatory implications?

. What standards apply to MSDL
facilities?

4. When does an MSDL facility have to be
in compliance with new requirements?

5. Are there any new notification
requirements?

III. Solicitation of Additional Comments

A. Regulatory Changes
B. Early Input on Future EPA Action to
Integrate Newly Listed HAP Into the
CAA Section 112 Program
IV. Statutory and Executive Order Reviews
A. Executive Order 12866: Regulatory
Planning and Review and Executive

II.

—

=

w

Order 13563: Improving Regulations and
Regulatory Review

B. Paperwork Reduction Act (PRA)

C. Regulatory Flexibility Act

D. Unfunded Mandates Reform Act
(UMRA)

E. Executive Order 13132: Federalism

F. Executive Order 13175: Consultation
and Coordination with Indian Tribal
Governments

G. Executive Order 13045: Protection of
Children from Environmental Health
Risks and Safety Risks

H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

I. National Technology Transfer and
Advancement Act

J. Executive Order 12898: Federal Actions
to Address Environmental Justice in
Minority Populations and Low-Income
Populations and Executive Order 14096:
Revitalizing Our Nation’s Commitment
to Environmental Justice for All

I. General Information

A. What action is the Agency taking?

Section 112(b) of the CAA established
a list of 189 hazardous air pollutants
(HAP). This provision of the CAA also
provides the EPA with the authority to
modify the list. In response to a petition
to the Administrator to list 1-
bromopropane or 1-BP (also known as
n-propyl bromide (nPB)), the EPA, for
the first time, added a new HAP to the
CAA section 112(b) HAP list (HAP list)
on January 5, 2022. Based on this new
addition to the HAP list, the EPA
determined that there are several
regulatory implications and issues that
must be addressed to fully integrate a
newly listed HAP into the existing CAA
section 112 program. This rule, when
finalized, will address the immediate
regulatory effects of adding a pollutant
to the HAP list. This proposal addresses
three specific issues that we identified.
The first issue is whether already
promulgated National Emission
Standards for Hazardous Air Pollutants
(NESHAP) would apply to a newly
listed HAP. For example, for a NESHAP
with a limit for total HAP, owners or
operators of sources that emit the newly
listed HAP and are subject to the limit
need to understand whether they must
include the emissions of the newly
listed HAP to determine whether the
source meets that limit. The second
issue is the consideration of the
permitting implications for facilities
that become major sources under CAA
section 112 solely due to the addition of
a new pollutant to the HAP list
(hereinafter Major Source Due to Listing
or “MSDL” facilities). The third issue
for a MSDL facility that triggers the
applicability of a major source NESHAP
is the determination of the applicable
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emission standards (in particular,
whether the source is subject to the
standards for new sources or existing
sources) and the compliance deadlines
for those newly applicable NESHAP
requirements.

The EPA is not proposing any changes
to the part 70 regulations to address the
addition of a new pollutant to the CAA
section 112 HAP list as the current
program appropriately covers these
issues. However, after reviewing the
existing NESHAP regulations, the EPA
intends to clarify the applicability of
previously promulgated NESHAP when
the EPA adds a new pollutant to the
HAP list by revising 40 CFR 63.64,
subpart C. In addition, the EPA is
proposing initial notifications, several
alternatives to address applicable
emission standards and compliance
deadlines for MSDL facilities by
revising 40 CFR, subpart A.

This proposed rulemaking addresses
the immediate compliance obligations
for the regulated community following
the addition of a new HAP. This is only
one part of the overall program to
incorporate a new HAP into the CAA
section 112 regulatory framework.
Future actions within individual
NESHAP will address rule-specific
issues, including identification of the
sources that emit the new HAP;
promulgation of standards, as
warranted, that include the new HAP by
either revising existing NESHAP
standards or establishing new standards,
as necessary; and identification of
engagement and outreach needs with
affected communities and other entities.

The actions we are taking regarding
section II. are pursuant to our authority
under CAA section 112. We consider
the regulatory provisions we are
proposing under 40 CFR part 63,
subpart A to be severable from the
regulatory provisions being proposed
under 40 CFR part 63, subpart C, as
these are two separate regulatory
requirements, each of which would
operate independently from the other,
when finalized.

B. Does this action apply to me?

Categories of entities potentially
affected by this proposed action include
sources that emit a pollutant that is
added to the HAP list. As discussed in
more detail in section IV. of this
preamble the addition of a pollutant to
the HAP list can, for those sources who
emit that pollutant, change the source’s
potential to emit (PTE) such that an area
source may become a major source. This
change to major source status has
regulatory implications that may
include CAA operating permitting
obligations and applicability of one or

more major source NESHAP. This
proposed rule addresses these
situations.

C. What is the statutory authority for
this action?

The statutory authority for this action
is provided by sections 112 and 301 of
the CAA, as amended (42 U.S.C. 7401 et
seq.). CAA section 112(a) provides
“Definitions” applicable to CAA section
112. A major source of HAP is defined
under CAA section 112(a) as any
“‘stationary source or group of stationary
sources located within a contiguous area
and under common control that emits or
has the potential to emit considering
controls, in the aggregate, 10 tons per
year or more of any hazardous air
pollutant or 25 tons per year or more of
any combination of hazardous air
pollutants.”” Stationary sources of HAP
that are not major sources are defined as
‘“‘area sources.” Section 112(b)(3)(A) of
the CAA allows any person to petition
the EPA to modify the CAA section
112(b)(1) list of HAP by adding or
deleting a substance.? Section 112(d) of
the CAA establishes the process for
establishing national emissions
standards for HAP, commonly referred
to as NESHAP but also frequently
referred to as either maximum
achievable control technology (MACT)
standards or generally available control
technology (GACT) standards. Section
112(i) of the CAA provides the schedule
for compliance with emission standards.
Collectively, these statutory provisions
and the NESHAP General Provisions
codified in 40 CFR part 63, subpart A,
provide the framework for establishing
emission standards and compliance
timing for HAP regulation. These
statutory provisions also provide the
authority for the EPA to establish
requirements to address the immediate
regulatory effects when a pollutant is
added to the HAP list.

D. Where can I get a copy of this
document and other related
information?

In addition to being available in the
docket (Docket ID No. EPA-HQ-OAR-
2022-0441), an electronic copy of this
proposal is available on the internet.
Following signature by the EPA
Administrator, the EPA will post a copy
of this proposed action at https://
www.epa.gov/stationary-sources-air-
pollution/infrastructure-new-hap-

1La. Envtl. Action Network v. Envtl. Prot. Agency,
955 F.3d 1088, 1098 (D.C. Cir. 2020) (“‘the Act[]
specifie[s] processes for adding to or subtracting
from the statutory list of hazardous air pollutants,
and its direction to EPA [is] to act within 18 months
on a petition to modify the list. 42 U.S.C.
7412(b)(3)(A).”)

additions. Following publication in the
Federal Register, the EPA will post the
Federal Register version of the proposal
and key documents at this same
website. In addition, a copy of the
redline/strikeout version of the
regulatory language showing the
possible edits needed to incorporate the
proposed changes to 40 CFR part 63,
subparts A and C is included in the
docket for this action (Docket EPA-HQ-
OAR-2022-0441). Following signature
by the Administrator, the EPA also will
post a copy of this document to https://
www.epa.gov/stationary-sources-air-
pollution/infrastructure-new-hap-
additions.

II. Basis for the Proposed Action

In the 1990 CAA Amendments,
Congress established a list of HAP.
These HAP are associated with a wide
variety of adverse health effects,
including, but not limited to cancer,
neurological effects, reproductive
effects, and developmental effects. The
health effects associated with various
HAP differ depending upon the toxicity
of the individual HAP and the
circumstances of exposure, such as the
amount of chemical present, the length
of time a person is exposed and the
stage of life at which the person is
exposed. Prior to the 1990 CAA
Amendments, the EPA was required to
list HAP for regulation under a risk- and
health-based approach, which called for
a conclusion that a HAP could ““cause
or contribute to, an increase in
mortality, an increase in serious
irreversible, or incapacitating reversible
illness.” CAA section 112(a)(1), Public
Law 91-604, 84 Stat. 1676, 1685 (1970).
This approach proved unsatisfactory in
achieving the goal of improved public
health. In the 1990 CAA Amendments,
Congress dispensed with this provision,
listed 189 HAP in CAA section 112(b)(1)
for regulation under CAA section
112(d), and provided for modifications
of the HAP list either by petition or on
the Administrator’s determination
under CAA sections 112(b)(3)(A) and
(B).

As relevant here, in CAA section
112(b)(3), Congress provided that any
person may petition the Administrator
to modify the list of HAP by adding or
deleting a pollutant. On January 5, 2022,
the EPA published a final rule that
added 1-BP to the CAA HAP list, with
an effective date of February 4, 2022 (87
FR 393). This addition came as a result
of the EPA’s determination that the
petition we received requesting that we
list 1-BP as a HAP provided adequate
data to support that 1-BP is an air
pollutant and that emissions, ambient
concentrations, bioaccumulation or
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deposition of 1-BP are known to cause
or may reasonably be anticipated to
cause adverse effects to human health or
adverse environmental effects. Before
publishing the final rule, EPA published
a draft notice of its rationale for granting
the petition.2 (American Forest and
Paper Ass’nv. E.P.A, 294 F.3d 113, 117
n.3 (D.C. Cir. 2002) (“Section 112(b)
does not contemplate a formal
rulemaking and is not among the
sections enumerated in section 307(d)(1)
(although other subsections of section
112 are included there).”). This was the
first time that a HAP was added to the
HAP list that Congress created in 1990.
While this was the first action to add a
HAP to the list, the EPA is preparing for
additional future listings. These listings
could come from public petitions, as
allowed by CAA section 112(b)(3),
through action taken by the
Administrator under CAA section
112(b)(2) of the CAA, or through actions
or directives from Congress.

Prior to listing 1-BP as a HAP, the
EPA evaluated whether any regulatory
changes were warranted to the NESHAP
program to ensure the effective and
efficient implementation of any
requirements stemming from the
addition of a new pollutant to the HAP
list. As part of this review, the EPA
published an advanced notice of
proposed rulemaking (ANPRM) on June
11, 2021, that sought information about
potential NESHAP regulatory
requirements resulting from the listing
of the first new HAP, 1-BP, as well as
other potential implications of the
listing of any future HAP (86 FR 31225).

Based on the EPA’s review and the
public comments received on the
ANPRM, the EPA determined that there
are several regulatory impacts that could
ensue when a pollutant is added to the
HAP list. As described in this
document, the EPA considered each of
these impacts. In some cases, the
existing regulatory provisions were
sufficient to ensure effective and
efficient implementation of the newly
listed HAP. In other cases, the EPA
determined that the regulations did not
adequately address the issues that arise
when a pollutant is added to the HAP
list. Therefore, for those instances, the
EPA is proposing in this action
regulatory language to ensure the
effective and efficient implementation
of a newly listed HAP. The EPA
requests comments on whether
additional changes are needed to fully
and clearly implement provisions
related to a new HAP listing.

282 FR 2354 at 2356 (January 9, 2017).

A. What changes are we proposing?

The EPA evaluated several potential
issues related to listing a new HAP. We
reviewed whether a new HAP listing
has any impact on NESHAP
promulgated before the new HAP was
added to the list. As discussed below,
the EPA concluded that the statute does
not support a new HAP being regulated
by such a NESHAP unless and until the
EPA first evaluates the specific HAP for
regulation under CAA section 112 and
promulgates standards that include the
new HAP. In this action, the EPA is
proposing language to be added to 40
CFR part 63, subpart C to clarify this
conclusion.

Another question that arose was the
period of time allowed for a source to
include the newly listed HAP in the
source’s PTE calculation. Based on the
existing language in CAA section 112
and the NESHAP General Provisions (40
CFR part 63, subpart A), the EPA
determined that a source must include
the new HAP in the source’s PTE
calculation on the effective date of the
listing of the new HAP. This requires
including the new HAP in the
evaluation of whether the facility is a
major source of HAP, or an area source
based on the source’s PTE calculation.

The addition of the emissions of a
newly listed HAP in the calculations of
the PTE for a facility could change the
facility status from an area source to a
major source per the major and area
source definitions in CAA section 112.
If this occurs, the MSDL facility will
face new permitting requirements. In
addition, the MSDL facility will need to
evaluate whether, due to its major
source status, any of its existing
emission units are subject to one or
more NESHAP that are applicable to
emission units located at major sources.
For example, in addition to evaluating
the NESHAP applicable to the specific
industry, the MSDL facility will need to
evaluate for purposes of applicability
NESHAP that regulate multiple
industrial sections such as NESHAP for
industrial boilers or reciprocating
engines. If applicable NESHAP are
identified, the facility would need to
evaluate the requirements within each
applicable NESHAP and determine
compliance requirements. Based on the
rationale discussed in section IV.D., this
action proposes regulatory language to
the NESHAP General Provisions to
clarify both the applicability and
compliance timelines of newly triggered
NESHAP requirements for MSDL
facilities.

The EPA also evaluated whether there
should be any notification requirements
for facilities that emit a newly listed

HAP, including requirements for the
facility to notify nearby communities.
As discussed in section IL.B., a facility
already operating under a title V
operating permit that triggers
applicability of any new NESHAP
requirements as it becomes a major
source (i.e., MSDL) may need to apply
to modify its permit to include such
new applicable NESHAP requirements
in their permit. MSDL facilities seeking
an operating permit for the first time
would need to modify or submit a
permit application that addresses all
applicable requirements consistent with
the permitting authority’s program. See
40 CFR 70.3(c)(1) and 70.2. A facility
that becomes newly subject to a major
source NESHAP would also need to
submit the initial notification required
by the specific applicable NESHAP.
This action proposes that initial
notifications under 40 CFR part 63,
subpart A require some minimal
additional information from sources
becoming major due to the inclusion of
a newly listed HAP in emission
calculations.

B. Are there any concurrent changes to
Title V Programs in this action?

Section 502(d)(l) of the CAA, 42
U.S.C. paragraph 766la(d)(1), requires
each state to develop and submit to the
EPA an operating permit program to
meet the requirements of title V of the
CAA and the EPA’s implementing
regulations at 40 CFR part 70
(hereinafter “title V*’). All major
stationary sources of air pollution and
certain other non-major sources are
required to apply for and operate in
accordance with title V operating
permits that include emission
limitations and other conditions as
necessary to assure compliance with
applicable requirements of the CAA,
including the requirements of the
applicable implementation plan. 42
U.S.C. paragraphs 7661a(a), 7661b.

When a pollutant is added to the HAP
list, sources that have the potential to
emit the new HAP must include the
HAP in calculating the source’s
potential to emit beginning on the
effective date of the listing of the new
HAP. The inclusion of a new HAP in the
source’s PTE can result in a change in
classification of the source from area
source to major source. A source whose
classification changes solely due to the
addition of a HAP to the HAP list (i.e.,
MSDL) will need to determine what, if
any, future permitting action must be
taken.

Since MSDL facilities are, by
definition, not major HAP sources
before the HAP listing action, they
would be operating as a non-major HAP
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source under a permit or other
authorization. As a non-major (e.g., area,
synthetic area) HAP source, the facility
may have a source specific permit, but
could also be operating under a general
permit or registration permit. Those
MSDL facilities that wish to retain their
non-major status will need to consider
the newly listed HAP when they seek to
reduce their PTE HAP and (unless they
opt to become true area for HAP) will
need to request enforceable permit
terms sufficient to reduce the facility’s
PTE to below HAP major source levels
(i.e., 10 tons of any single HAP and 25
tons of all HAP). Facilities should
coordinate all changes in classification
with their permitting authority.

If an MSDL facility does not elect to
reduce its HAP emissions or PTE to
maintain its area source status, as a
major source it would be subject to the
obligation to obtain a title V operating
permit. Under the title V operating
permit program, the regulations provide
that “[a] timely application for a source
applying for a part 70 permit for the first
time is one that is submitted within 12
months after the source becomes subject
to the permit program or on or before
such earlier date as the permitting
authority may establish.” 40 CFR
70.5(a)(1)(i). Because permitting
authorities can establish more stringent
deadlines than 12 months, MSDL
facilities should check with their
appropriate title V permitting authority
to determine when a timely part 70
application is required.

The EPA is not proposing changes to
the title V program or regulations;
however, some state, local, and tribal
title V programs may need to initiate a
conforming program revision to update
their implementing regulations, e.g., to
include newly listed HAP in their HAP
definition if their current regulations do
not include newly listed HAP. The EPA
encourages state, local, and tribal
programs to evaluate whether any
regulatory changes are needed to their
rules to implement newly listed HAP
under their approved program and those
programs should consult with their
respective EPA regional permitting
contact for the program if they have
questions. State, local, and tribal
programs must keep the EPA apprised
of regulatory changes they believe are
needed to their approved part 70. 40
CFR 70.4(i). The EPA has determined
that the current regulations for state
programs (i.e., 40 CFR part 70) and the
implementing regulations for federal
operating permits (40 CFR part 71) do
not need to be revised concurrently with
this action because these regulations
address permitting requirements in
agreement with title V of the CAA,

including permitting prompted when
new HAP are listed. In particular, 40
CFR 70.3 and 70.2, require that a state
program must provide for permitting of,
among other major sources, a ‘““‘major
source under section 112 of the Act”
including those with potential to emit a
HAP or multiple HAP “which has been
listed pursuant to section 112(b) of the
Act” above major source thresholds.
States and some tribes implement title
V permitting under their EPA approved
programs for sources in their
jurisdictions. For sources subject to the
federal operating permits program
implemented by the EPA, 40 CFR part
71 includes similar applicability
provisions (see e.g., 40 CFR 71.3 and
71.2) inclusive of major sources due to
listing and other provisions required for
implementing permitting requirements
for covered sources. The EPA requests
comments on the determination that no
edits are required to the title V program
for this purpose.

C. What is our rationale for the
proposed changes?

This section presents the EPA’s
proposed rationale for the proposed
changes to the NESHAP General
Provisions (40 CFR part 63, subpart A)
and our proposed conclusions regarding
key issues and questions related to
listing of new HAP. The issues and
questions, along with our proposed
conclusions and rationale, are discussed
individually below.

1. Are newly listed HAP regulated
under NESHAP promulgated before the
effective date of the listing?

In the June 11, 2021, ANPRM
addressing the addition of 1-BP to the
HAP list, the EPA raised the question of
whether an existing NESHAP should
apply to a newly listed HAP on the
effective date of the HAP listing. The
ANPRM solicited data and comments on
the potential regulatory impacts of the
addition of a HAP to the HAP list.3

Because this was the first time the
EPA was adding a pollutant to the HAP
list, the ANPRM discussed several
potential issues that could result from
the addition of a pollutant to the CAA
section 112 HAP list. One question the
EPA raised in the ANPRM was whether
a newly listed HAP is regulated under
any NESHAP that is in existence on the
effective date of the newly listed HAP.
In the ANPRM, the EPA more fully
discussed this question and provided an
example of numeric limits in coating
rules that are often based on a limitation
on the amount of organic HAP per unit.
The example was whether the addition

386 FR 31225.

of new pollutant to the HAP list could
require counting emissions of the new
HAP in compliance calculations for
many NESHAP for coating operations.
This is because in most instances these
coatings NESHAP typically define HAP
by a direct reference to the HAP list
published in the 1990 CAA and as
modified pursuant to section 112(b). We
noted that any modifications to the HAP
list are included in 40 CFR part 63,
subpart C. In the ANPRM, the EPA
requested comment on whether a newly
listed HAP should be regulated under
previously existing NESHAP.

On January 5, 2022, the EPA
published a final rule that added 1-BP
to the HAP list (87 FR 393). Based on
our consideration of the comments on
the ANPRM and the EPA’s own review
of statutory requirements, the EPA
concluded that a newly listed HAP is
not regulated under existing NESHAP
and stated that the final rule would
“have no direct immediate impacts
under 40 CFR part 63 on emissions of
1-BP.” 4

The conclusion that existing NESHAP
do not regulate a newly listed HAP is
consistent with CAA section 112. First,
CAA section 112(e)(4) states that ‘“‘no
action of the Administrator adding a
pollutant to the list under subsection (b)
or listing a source category or
subcategory under subsection 112(c)
shall be a final agency action subject to
judicial review, except that any such
action may be reviewed under such
section 7607 [section 307] of this title
when the Administrator issues emission
standards for such pollutant or
category.” This language, by
establishing two distinct steps, supports
the EPA’s conclusion that previously
promulgated NESHAP do not regulate
newly listed HAP.5 Rather it is only
after the EPA establishes new standards
or revises previous standards to include
the newly listed HAP (for instance,
adding a newly listed organic HAP to a
standard that covers total organic HAP)
that the listing of a new HAP is subject
to review.

Second, having listed the new HAP
using the process in CAA section 112(b),
CAA section 112(d) sets out prescriptive
procedures for establishing emissions
standards for major sources. These
statutory procedures include that a

487 FR 395.

5See also Util. Air Regul. Grp. v. E.P.A., No. 01—
1074, 2001 WL 936363, at *1 (D.C. Cir. July 26,
2001)(dismissing challenge to listing of coal- and
oil-fired electric utility steam generating units as a
source category under Section 112(c) for lack of
jurisdiction). “Section 112(e)(4) of the Clean Air Act
provides that judicial review of the listing of a
source category under section 112(c) of the Act is
not available until after emission standards are
issued. See 42 U.S.C. 7412(e)(4).”
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standard must be established for each
HAP—a process that cannot occur until
the EPA gathers sufficient information
about which sources emit the HAP and
the emission rate of the HAP.6
Moreover, CAA section 112(d) requires
that the MACT floor be based on the
emission level actually achieved by the
best performing sources.? As part of the
MACT determination, we must also
evaluate whether options more stringent
than the floor are justified under the
statute. This task thus requires not only
the emissions information of the new
HAP from sources, but a review of
information related to the potential
emission controls and systems of
controls that are, or could be, employed
to reduce the emissions of the newly
listed HAP. Because the EPA did not
consider a pollutant that was not a HAP
at the time it established existing
NESHAP, the statutory process for
establishing a standard for the new HAP
has not been followed; therefore, the
conclusion that existing NESHAP do not
regulate a newly listed HAP is
consistent with the statute.

In summary, the conclusion that a
newly listed HAP is not regulated by
any standards promulgated prior to the
HAP being listed is consistent with this
statutorily required and well-ordered
process whereby under CAA section
112(b) the EPA lists a new HAP; CAA
section 112(d) requires the EPA to
gather information (e.g., inventories and
ranking of best performers) sufficient to
establish new or revised standards for
the newly listed HAP; and CAA section
112(e) allows for review of the listing
when the new or revised emission
standards is finalized.

The EPA is requesting comment on
whether regulatory text should be
included in either the NESHAP General
Provisions, 40 CFR part 63, subpart A or
in part 63, subpart C, where new HAP
are listed, to make it clear that a new
HAP is not regulated by a previously
promulgated NESHAP until the
NESHAP is reviewed and the inclusion
of the new HAP is fully evaluated for
regulation. A redline/strike out version
of proposed regulatory language for the

6 U.S. Sugar Corp. v. EPA, 830 F.3d 579 (D.C. Cir.
2016) (“EPA’s pollutant-by-pollutant approach [to
standard setting] is a reasonable interpretation and
application of the statute;”); National Lime
Association v. EPA, 233 F. 3d 625, 634 (D.C. Cir.
2000). (EPA must set standards under section
112(d) for each listed HAP. EPA has a “clear
statutory obligation to set emissions standards for
each listed HAP.”).

7 Cement Kiln Recycling Coalition v. EPA, 255
F.3d at 86 (“EPA may not deviate from section
7413(d)(3)’s requirement that floors reflect what the
best performers actually achieve by claiming that
floors must be achievable by all sources using
MACT technology.”).

preferred options is included in the
docket for this action.

2. When must a newly listed HAP be
included in emission estimates and
what are the potential regulatory
implications?

While the emissions of a newly listed
HAP are not regulated by NESHAP
promulgated before the HAP was listed,
the pollutant listed becomes a HAP on
the effective date of the listing. On and
after the effective date of the listing of
a new HAP, it must be included in
calculating the facility’s actual
emissions and PTE for the purposes of
determining whether a facility is a major
source or area source under Part 63.8
This is because, under CAA section
112(a)(1) a major source is ‘“‘any
stationary source or group of stationary
sources . . .that emits or has the
potential to emit considering controls,
in the aggregate, 10 tpy or more of any
hazardous air pollutant or 25 tpy or
more of any combination of hazardous
air pollutants.” 9 (Emphasis added)

The inclusion of a new HAP could
change a facility’s status from an area
source to a major source of HAP. If the
sole reason for a facility’s status change
from area to major is the inclusion of the
newly listed HAP, the facility would be
considered a “major source due to
listing” or “MSDL” facility. For the
reasons discussed below MSDL
facilities, as a result of becoming major
on the effective date of the listing of a
new HAP, would become subject to any
applicable standards covering HAP
other than the newly listed HAP in
existing major source NESHAP. The
EPA specifically requests comments and
data on whether, as a result of the listing
of a new HAP, there are other sources
that are directly impacted by the listing
of a new HAP.

a. Permitting Impacts for Sources and
Programs

All major sources must operate in
agreement with a title V operating
permit. Consequently, upon listing of a
new HAP, MSDL facilities will need to
determine what, if any, future
permitting action such as application for
an initial title V operating permit or
permit revision or an application for
other type of permit must be taken. For
example, a source with an individual
PTE limit for HAP, issued in a minor
source permit, would have to ensure the
supporting data and calculations of

840 CFR 63.2.

9 “In the context of the CAA, ‘any’ has an
expansive meaning that is, ‘one or some
indiscriminately of whatever kind.””” New York v.
EPA, 443 F.3d 880, 885 (D.C. Cir. 2006)(citations
omitted).

actual HAP emissions used to verify the
PTE limit account for newly listed HAP
emissions. Any required permitting
action depends on the individual
situation as governed by the permitting
authority rules; thus, sources are
advised to coordinate these actions with
the permitting authority with
jurisdiction for the source. Facilities
that wish to operate as area sources of
HAP and avoid applicability of major
source NESHAP requirements could do
so at any time and must obtain legally
and practically enforceable PTE HAP
restrictions below major source levels
available under their permitting
authority programs. This does not
include true area sources, which do not
need enforceable PTE limits.

However, if the MSDL facility does
not wish to pursue non-major source
status, as a major source of HAP they
will be subject to the title V operating
permit program. Under the title V
operating permit program regulations
“A timely application for a source
applying for a part 70 permit for the first
time is one that is submitted within 12
months after the source becomes subject
to the permit program or on or before
such earlier date as the permitting
authority may establish.” 70.5(a)(1)(i).
Because permitting authorities can
establish different deadlines, MSDL
facilities should check with their
appropriate title V permitting authority
to determine exactly when a timely Part
70 application is required.

The title V regulations are inclusive of
all listed HAP; however, some state,
local, and tribal title V programs may
need to initiate a conforming program
revision to update their implementing
regulations, e.g., to include newly listed
HAP in their HAP definition if their
current regulations do not include
newly listed HAP. The EPA encourages
state, local, and tribal programs to
evaluate whether any regulatory
changes are needed to their rules to
implement newly listed HAP under
their approved program and those
programs should consult with their
respective regional permitting contact
for the program if they have questions.
State, local, and tribal programs must
keep the EPA apprised of regulatory
changes they believe are needed to their
approved part 70 program. 40 CFR
70.4(i).

Also, the EPA is aware that some
permitting authority programs for
limiting PTE for categories of similar
sources such as general permits, permits
by rule, source registrations currently in
use for limiting PTE HAP may not be
authorized for newly listed HAP and
may need revisions. The EPA
encourages permitting authorities to
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review their programs for issuing PTE
limits for HAP sources and ensure they
have adequate regulatory authority as
needed to implement legally and
practicably enforceable PTE limits that
include newly listed HAP.

b. Part 63 NESHAP

All sources that become MSDL
facilities will need to evaluate whether
any major source NESHAP apply to
their operations. In some cases, there
may be a transition from an area source
NESHAP to a major source NESHAP for
the same source category. For example,
an MSDL facility may have been subject
to the Boiler NESHAP for area sources
prior to becoming an MSDL facility but
would now become subject to the Boiler
NESHAP for major sources.

In addition to a larger number of
potentially applicable rules, NESHAP
for major sources tend to be more
comprehensive than most area source
NESHAP, covering more pollutants and
emission sources and are generally at
least as stringent as area source
requirements due to differing
requirements under the CAA.1° The
EPA recognizes that there are some
unique questions that arise for MSDL
facilities when considering the
application of a NESHAP that was
developed before the MSDL facility
became a major source. Two main
questions that the EPA evaluated are: (1)
what standards apply to MSDL facilities
(whether new source or existing source
standards apply to MSDL facilities)? and
(2) what compliance time should be
provided for the MSDL facilities?

1. What standards apply to MSDL
facilities?

Section 112 of the CAA and its
implementing regulations distinguish
between “new source” and “existing
source” for the purpose of both the
stringency of the emission standard and
the time allowed for compliance with
applicable standards. Specifically, CAA
section 112(a)(4) defines a new source
as a source that commenced
construction or reconstruction after the
Administrator first proposes regulations
under section 112, while CAA section
112(a)(10) defines an existing source as
any stationary source other than a new
source. The EPA has also explained that
the phrase “first proposes” in CAA
section 112(a)(4) is somewhat
ambiguous such that it could be viewed
as referring to different dates in different

10Tn particular, CAA section 112(d)(5) allows the
EPA to set standards for area source categories
based on “generally available control technology or
management practices,” which may be less
stringent than the standards required for major
sources under sections 112(d) or 112(f).

circumstances. For example, it could be
read as the first time the Agency
proposes any standards for a source
category, the first time the Agency
proposes standards under a particular
rulemaking record for a source category,
or the first time the Agency proposes a
particular standard.1?* The
determination of whether the standard
that applies to a particular source is for
“new” or “existing” sources is also
important to determining the
compliance deadline.

Current rules also address cases
where, after the initial promulgation of
a NESHAP, an area source makes the
decision to increase its emissions such
that it becomes a major source.
Language is included in the NESHAP
General Provisions at 40 CFR 63.6(b)(7)
and (c)(5), as well as in many individual
NESHAP, to address the consequences
of this decision made by an individual
facility. In this situation, the EPA has
determined that the designation of “new
source” and “‘existing source” should
remain defined by the dates given in
each individual NESHAP and that does
not change when a source reclassifies
from area to major source.2

However, the NESHAP General
Provisions do not address the unique
situation that arises when a new HAP is
listed and an area source becomes a
major source solely due to the addition
of a new HAP when calculating the
source’s PTE (i.e., MSDL facilities).13 In
this action, the EPA is requesting
comment on whether to amend the
NESHAP General Provisions to
specifically address this issue. In
addressing this issue, the EPA has
considered two alternatives: (1) as done
with non-MSDL major sources facilities,
determine whether an affected source
was new or existing based on each
specific NESHAP for MSDL facilities, or
(2) designate all affected sources for
newly applicable NESHAP at an MSDL
facility to be existing affected sources.
While the EPA is proposing the second
option, i.e., all MSDL facilities should

11 See for example, National Emission Standards
for Hazardous Air Pollutants for the Portland
Cement Manufacturing Industry and Standards of
Performance for Portland Cement Plants (78 FR
10006, 10025; February 12, 2013).

12 See 85 FR 73854, 73867 (Nov. 19, 2020)
(Revisions to 40 CFR part 63, subpart A to address
the issue of compliance issues for sources that make
the decision to increase their potential to emit and
reclassify from area source status to major source
status).

131n 1994 EPA first promulgated the NESHAP
General Provisions, which are codified in 40 CFR
part 63, subpart A, and which provide the general
framework for establishing emission standards and
compliance timing for HAP regulations (59 FR
12408; March 16, 1994).

be considered existing sources, both
alternatives are discussed below.

Under the first alternative, an MSDL
facility would continue to refer to each
individual NESHAP and compare the
date of construction of an affected
source to the date an individual
NESHAP was proposed. Under this
approach, the determination of “existing
source” and “new source” would be the
same regardless of when a facility
became major and regardless of how a
facility became major (i.e., through their
own action or through an EPA action of
HAP listing). If the EPA were to finalize
this alternative, no changes would be
made to 40 CFR part 63, subpart A,
§63.1 (Applicability). However, the EPA
could provide a clarifying statement in
the current regulatory text with respect
to MSDL facilities. The EPA requests
comments on whether such clarifying
statements would be necessary or
helpful.

The EPA has some concerns about the
potential impacts for MSDL facilities
that would be considered new sources
under this first alternative. These
concerns center around (1) the lack of
notice provided to the MSDL that it is
becoming subject to major source
requirements, and (2) the action that
created the major source requirement
was solely from the addition of a new
HAP.

A newly listed pollutant becomes a
HAP on the effective date of the listing.
As defined, a MSDL facility becomes a
major source solely due to the EPA
action to add a new HAP to the HAP
list. This accounting is required because
under CAA section 112(a)(1), a facility
must include “any hazardous air
pollutant” in calculating the potential to
emit for the purposes of determining
whether it is a major source under this
section of the Act. Thus, on and after
the effective date of the listing of a new
HAP, a facility must include such HAP
in the actual emissions and potential to
emit calculations.1* Within each major
source of HAP (defined at the facility
level) there could be one or more
affected sources, and where there are
more than one affected source each one
could be either a new or an existing
source. Section 112(a)(4) of the CAA
defines a new source as a source that
commenced construction or
reconstruction after the Administrator
first proposes regulations under this
section, while CAA section 112(a)(10)
defines an existing source as any
stationary source other than a new
source. As previously noted above,
“first proposes’” could be read to mean
the first time the Agency proposes any

14 CAA sections 112(a)(1); 40 CFR 63.2.
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standards for a source category, the first
time the Agency proposes standards
under a particular rulemaking record for
a source category, or the first time the
Agency proposes a particular
standard.?5 Here, the EPA’s listing of a
new HAP is not the proposal of
standards under relevant statutory
provisions, and as previously explained,
existing NESHAP do not regulate a
newly listed HAP. It also bears note that
there is no specific period for
promulgating standards for newly listed
HAPs, under CAA section 112(b)(1).
Additionally, the CAA distinction
between new and existing sources is
reasonably understood to be predicated
on some basic principles, including that
a new source can potentially be held to
more stringent compliance requirements
than existing ones. In some cases, new
source requirements are based on the
ability of these sources to design
processes to accommodate air pollution
control systems.1¢ The facility choosing
to construct or reconstruct a new
affected source can consider the
applicable standards and other
requirements in making both the
technical and economic decisions that
surround the evaluation to construct or
not construct the emissions unit.
Legislative history from the 1990 CAA
Amendments also suggests that ““the test
of section 112(a)(4) as to whether a
source is commencing construction or
reconstruction is physical and
economic, rather than emissions
related.” S. Rep. No. 229, 101st Cong.
1st Sess. 1989, 1990 U.S.C.C.A.N. at
3385, 1989 WL 236970.17

In contrast, a MSDL facility is newly
subject to standards that were published
long before the HAP listing action that
resulted in the facility exceeding the
major source threshold. But when the
facility was being constructed as an area
source, the source had no reason to
contemplate the applicability of major
source NESHAP.18 As discussed above,

15 See for example, National Emission Standards
for Hazardous Air Pollutants for the Portland
Cement Manufacturing Industry and Standards of
Performance for Portland Cement Plants (78 FR
10006, 10025; February 12, 2013).

16 For new sources, ‘‘the maximum degree of
reduction in emissions that is deemed achievable

. . shall not be less stringent than the emission
control that is achieved in practice by the best
controlled similar source.” CAA section 112(d)(3).

17 “It does not require increases in emissions or
changes in the operation of previously existing
facilities to be triggered. Since there is no threshold
of emissions increase, it is not possible for an
existing source adding new facilities to avoid being
considered new by ‘netting out’ or reducing so that
the increase is below some threshold of
significance.” Id.

18 EPA also notes that the definition of a new
affected source is made within each emission
standard. When making the determination as to

notice of the requirements at the time
that the facility is constructed or
reconstructed is a key distinction
between “new” and “existing”” emission
standards under CAA section 112 and
the NESHAP regulations. This is
because CAA section 112(a)(4) defines a
new source as a source that commenced
construction or reconstruction after the
Administrator proposes regulations for
the applicable source category. The
notice of a proposed major source
NESHAP allows a source to consider the
proposed standard when considering
the design of or constructing a
potentially new affected emissions unit.
Having this notice allows the source to
alter the design to eliminate the
emissions of the regulated HAP or alter
the design of the emissions unit to
ensure that when the emission unit
commences operation it can meet the
“‘new”” source limit. This is because a
MSDL facility that was already
operating when the EPA lists a new
HAP is not aware at the time of
construction or reconstruction that it
would subsequently be subject to a
major source NESHAP, since no
standard applied at that time. Therefore,
it could be more appropriate to treat
such source as an existing source.
Moreover, a listing action is not
subject to the robust public notice and
comment requirements provided in
CAA section 307(d).1® The EPA
acknowledges that the Agency could
provide some degree of public notice
before a new HAP is listed, with one or
more documents in the Federal Register
because “in most instances, even where
there is no statutory requirement to take
comment, the EPA solicits public
comment on actions it is
contemplating.” 20 But these documents
would typically address the substantive
requirements for listing a substance as a
HAP and would likely provide little or
no information on sources that would be
impacted by the listing decision.2?

whether a new or revised emission limit warrants
the re-designation of the new affected source date,
the EPA must consider several factors.

19 American Forest and Paper Ass’n v. EPA, 294
F.3d 113, 117 n.3 (D.C. Cir. 2002) (“CAA section
307(d)(9), however, by its terms applies only to
‘rulemakings’ pursuant to the CAA sections
enumerated in section 307(d)(1), 42 U.S.C.
7607(d)(1). Section 112(b) does not contemplate a
formal rulemaking and is not among the sections
enumerated in section 307(d)(1) (although other
subsections of section 112 are included there.”).

2068 FR 28198, June 4, 1996.

21 CAA section 112(b)(3)(A) requires the
Administrator to either grant or deny a petition
within 18 months of the receipt of a complete
petition by publishing a written explanation of the
reasons for the Administrator’s decision. See for
example 82 FR 2354, January 9, 2017 (draft notice
of the rationale for granting petitions to add n-
propyl bromide to the HAP list); La. Envtl. Action

Additionally, such notices would also
have been published years after a
facility constructed or reconstructed
their affected source at an area source
facility. Further, where the Agency lists
a HAP in response to a petition, the
Agency would be unable to impose
compliance obligations for that HAP
considering that not all affected sources
were involved in the listing action and
as such would be precluded from
challenging the listing decision as
specified by section 112(e)(4) until the
Agency promulgates standards for the
newly listed HAP.22

Further, not only is a MSDL facility
not able to plan accordingly to meet the
“new”” source standard, but there is also
a possibility that the source, already in
operation, cannot, as a technological
matter, comply with the standard for
new sources. For example, during the
development of the NESHAP for
Polyvinyl Chloride and Copolymers
Production, the EPA acknowledged that
due to the stringency difference between
the new source and existing source
standards that it might not be
technically possible for an existing
source to meet the new source standard.
In the final rule the EPA modified the
definition of existing source to ensure
that existing sources were not subject to
the new source standard, which was
impossible for them to meet. See 77 FR
22848 (April 17, 2002).

Finally, unlike the situation where an
area source becomes a major source (by
increasing its HAP emissions or
potential to emit), a MSDL facility
becomes a major source due to EPA’s
listing of a new HAP. As also previously
explained, a MSDL facility has no direct
notice as to the applicability of the
major source NESHAP and more
importantly as to the applicability of
any ‘“‘new’’ source standard for major

Network v. Envtl. Prot. Agency, 955 F.3d 1088, 1098
(D.C. Cir. 2020) (“the Act[] specifie[s] processes for
adding to or subtracting from the statutory list of
hazardous air pollutants, and its direction to EPA
[is] to act within 18 months on a petition to modify
the list. 42 U.S.C. 7412(b)(3)(A).”)

22“Section 112(e)(4) of the Clean Air Act
provides that judicial review of the listing of a
source category under section 112(c) of the Act is
not available until after emission standards are
issued. See 42 U.S.C. 7412(e)(4). This court
therefore lacks jurisdiction at this time to review
the determination of the Environmental Protection
Agency (“EPA”) that regulation of coal- and oil-
fired electric utility steam generating units is
appropriate and necessary, and that such units
should be listed as a source category under section
112(c).” See Util. Air Regul. Grp. v. E.P.A., No. 01—
1074, 2001 WL 936363, at *1 (D.C. Cir. July 26,
2001). See also, Conference Group, LLC v. Federal
Communications Commission, 720 F.3d 957 (D.C.
Cir. 2013). (Nonparty to adjudication lacks standing
to challenge merits of adjudication). But see Teva
Pharma. v. Sebelius, 595 F.3d 1303 (D.C. Cir. 2010)
(Allowing challenge where there was imminent
harm or injury from Agency decision).
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sources as contemplated under CAA
section 112(a)(4). Therefore, the MSDL
facility cannot develop plans to comply
with the standard to which it was not
subject before it becomes applicable and
could potentially be in non-compliance
immediately upon the effective date of
the listing of the new HAP in the
absence of any changes proposed in this
action. This would mean that some
rules, while not applicable to the facility
when the rule was proposed, now apply
due to the EPA listing action and
through no action of the facility.
Moreover, it is not the promulgation of
emissions standards under relevant
statutory provisions and precedent for
the newly listed HAP that has resulted
in a status change. Rather, it is the HAP
listing itself. This would mean that
some rules, while not applicable to the
facility when the rule was proposed,
now apply due to the EPA listing action
and through no action of the facility.

These concerns lead the EPA to also
favor the alternative option where all
newly impacted affected sources at
MSDL facilities would be treated as
existing sources.

Under this preferred option, the EPA
would treat affected sources at MSDL
facilities as existing affected sources
because affected sources at MSDL
facilities that might otherwise be
considered “new” under a NESHAP-
specific evaluation are not new sources
as contemplated under CAA section
112(a)(4) in the circumstance where the
source becomes a major source due to
EPA’s listing of a new HAP. First, the
increase in the facilities’ emissions or
potential to emit that caused the facility
to become a major source was caused
solely by an EPA action to list a HAP
and not based on any action by the
facility to change its method of
operation, add new equipment, or
change any material throughput.
Second, the facility was already
operating the affected sources when the
EPA’s listing action, which is not the
promulgation of emissions standards
under relevant statutory provisions and
precedent, resulted in a status change.23
When considering the construction for
these sources, the facility may have
evaluated applicable requirements that
would apply to them as a non-major
source. Third, these sources were not
afforded advance notice to tailor

23 Emissions standards ‘“‘mean(s] a requirement
established by the State or the Administrator which
limits the quantity, rate, or concentration of
emissions of air pollutants on a continuous basis,
including any requirement relating to the operation
or maintenance of a source to assure continuous
emission reduction, and any design, equipment,
work practice or operational standard promulgated
under this chapter.” CAA section 302(k).

construction plans to meet the new
source requirements for major sources,
but instead would be required to
develop a compliance strategy on
already-constructed emission sources.

In conclusion, the EPA has
considered both options discussed
above and is proposing that all affected
facilities at MSDL facilities that become
subject to major source requirements
solely due to the listing of a new HAP
should be considered existing sources.
Under this option, regulatory language
would be added to 40 CFR part 63,
subpart A, § 63.1(c) applicability
requirements and a definition of MSDL
would be added to § 63.2. The EPA
requests comments on all aspects of
both alternatives presented above, as
well as on the proposed selection of
treating all MSDL facilities as existing
sources. All significant comments
received on issues related to effects of
HAP listing on MSDL facilities during
the public comment period will be
considered.

2. When does an MSDL facility have to
be in compliance with new
requirements?

When an MSDL facility triggers
existing source NESHAP requirements
under our proposed approach described
in section II.C.3., there is an additional
question of the appropriate compliance
date. Because the NESHAP of concern
have already been promulgated,
typically many years in the past, it is
likely that most of the compliance dates
will have passed for both existing and
new affected sources. The EPA
understands that a past compliance date
would indicate that a facility would
need to be in compliance on the day the
NESHAP is triggered; in this case, the
day the HAP listing is effective. The
EPA does not view this outcome as
necessarily the most practical
conclusion flowing from the overall
intent and reading of CAA section 112
as well as rulemakings that implement
CAA section 112. As this outcome can
create significant, immediate
compliance issues for facilities that have
already been constructed, the EPA
evaluated several options for
establishing compliance dates for MSDL
facilities.

The General Provisions, 40 CFR part
63, subpart A, include requirements for
facilities that increase their emissions
(or potential to emit) to major source
levels. The provision in 40 CFR 63.6
(b)(7) provides that new affected sources
must comply with all requirements of a
standard at start-up of the source.24 On

24 For new affected sources, CAA section 112(i)
provides that compliance with standards

the other hand, for existing sources, the
provision in 40 CFR 63.6(c)(5) provides
that a facility has the amount of time
listed in a specific NESHAP for sources
increasing emissions to major or
“equivalent to the compliance period
specified in the relevant standard for
existing sources in existence at the time
the standard becomes effective.” 25
Several NESHAP include the provisions
mentioned in 40 CFR 63.6(c)(5) for
when an area source becomes a major
source. Most, but not all, of these
provisions tend to treat new sources
very differently from existing sources,
by providing time to come into
compliance for existing affected sources
that become major sources, but typically
requiring immediate compliance for
new sources that become major sources.
The EPA reviewed these provisions
for potential applicability to MSDL
facility compliance times. The EPA
determined that the current language in
40 CFR 63.6(b)(7), 63.6(c)(5) and the
area- to- major language in individual
NESHAP were not developed with
MSDL facilities in mind and are
therefore not applicable to MSDL
facilities. Therefore, the EPA is
proposing that the NESHAP General
Provisions at 40 CFR 63.6(d) be revised
to address the compliance timing for
MSDL facilities. As individual NESHAP
are reviewed, the EPA can assess
whether additional provisions
addressing MSDL facilities are
warranted. Any NESHAP-specific MSDL
provision would supersede provisions
promulgated in the General Provisions.
The EPA is considering four possible
approaches for establishing compliance
schedules for MSDL facilities that
trigger major source NESHAP: (a)
Maintain the compliance deadlines in
individual NESHAP, even past dates,
and require all facilities to work with
their regulatory authority to come into
compliance; (b) Establish a compliance
deadline consistent with time provided
to existing sources under the applicable
individual NESHAP; (c) Provide a single
compliance timeline for MSDL facilities
that have become subject to major
source requirements, regardless of the
times provided in the individual
NESHAP; and (d) Provide compliance

promulgated under CAA section 112(d)(2) and (3)
is on the effective date of the NESHAP or upon
startup, whichever is later.

25 For existing sources, CAA section 112(i)(3)
provides there shall be compliance “as
expeditiously as practicable, but in no event later
than 3 years after the effective date of such
standard. . . .” (“Section 112(i)(3)’s 3-year
maximum compliance period applies generally to
any emission standard . . . promulgated under
[section 112].”” Association of Battery Recyclers v.
EPA, 716 F.3d 667, 672 (D.C. Cir. 2013) (brackets
in original)).
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deadlines based on the types of
emission limitations or requirements.

Each of these options is discussed in
more detail below. While the EPA is
proposing to provide compliance
deadlines based on the types of
emission limitations or requirements
(option d in this list), the EPA requests
comments on each of the following
options and may select any of these
options in the final rule, depending on
comments received and the EPA’s final
analyses.

a. Maintain Compliance Schedules in
Individual NESHAP

Under this alternative, the EPA would
make no changes to the NESHAP
General Provisions (40 CFR part 63,
subpart A) and would instead allow
compliance dates in the individual
NESHAP to remain the applicable
compliance dates. Under this approach
an MSDL facility would likely be out of
compliance with any major source
NESHAP that applies on the effective
date of the listing of a new HAP. This
is because the majority of major source
NESHAP have compliance dates that
pre-date the effective date of the newly
listed HAP.

This approach would likely lead to
the earliest requirements for emission
reductions by MSDL facilities, as they
may alter their operations or work
practices to either minimize emissions
or work with their regulatory authority
to address their non-compliance status.
Emission reduction will not include
direct emission control requirements for
the newly listed HAP, as the EPA must
first promulgate standards for such
HAP. It would, however, result in
emissions reductions of other regulated
HAP as the facility complies with the
applicable NESHAP. As previously
discussed, above, this approach is
predicated on the assumption that
facilities are aware of the EPA actions
that may impact their CAA compliance
status since pre-notice is provided by
the EPA’s prior Federal Register
documents on potential listings.26

b. Provide a Timeline Equivalent to the
Time Provided for Initial Compliance

Under this alternative, the EPA is
considering whether the compliance
time provided to MSDL sources for a
specific NESHAP should be equivalent
to the initial time provided to existing
affected sources in that NESHAP. This
approach would acknowledge the
source category-specific evaluation of

26 CAA section 112(b)(3)(A) merely calls for the
Administrator to either grant or deny a petition
within 18 months of the receipt of a complete
petition by publishing a written explanation of the
reasons for the Administrator’s decision.

appropriate compliance time for the
specific rule.

The EPA reviewed numerous existing
NESHAP and determined that the
majority of NESHAP provided three
years for existing sources to come into
compliance with the standards. The
specific justifications for allowing three
years for existing sources to comply
varied from NESHAP to NESHAP but
were all predicated on a determination
that three years was as expeditious as
possible for those facilities.

This option would call for the EPA to
include in the NESHAP General
Provisions regulatory language similar
to existing language at 40 CFR
63.6(c)(5). The regulatory language in
the NESHAP General Provisions would
provide MSDL facilities a ““period of
time to comply with the relevant
emission standard that is equivalent to
the compliance period specified in the
relevant standard for existing sources”
and would apply in the absence of any
MSDL-specific language in individual
NESHAP.”

It should be noted that, at present,
there are no MSDL-specific provisions
in any individual NESHAP. Language
currently in the General Provisions and
NESHAP refers only to area sources that
become major sources through a
facility’s own action that causes an
increase in emissions or in their
potential to emit. If no MSDL-specific
language is included in a specific
NESHAP, then the time provided by the
new MSDL language in the General
Provision will dictate the requirements.

As discussed in section II.C.3. (What
Standards Apply to MSDL Facilities?),
the EPA is proposing to define all
affected sources at MSDL facilities as
existing affected sources for the
purposes of determining the applicable
emission standards. If the EPA were to
instead promulgate the option that
would require some sources to meet the
new source emission limits, the EPA is
still proposing to provide time for all
MSDL facilities to come into
compliance under this option. In this
proposal, the EPA is considering
whether providing some amount of
compliance time—as typically done for
existing sources—is appropriate for all
MSDL sources. Specifically, under this
option, all MSDL sources (including
new sources) would be provided a time
period equivalent to the time period
provided to existing affected sources in
the specific NESHAP.

As discussed below, this is not the
option that the EPA is proposing
because we believe the final option in
this list best balances the EPA’s desire
to obtain emission reductions as soon as
practicable, but also allow time required

for a facility to effectively and
efficiently come into compliance with
potentially multiple requirements;
however, the EPA requests comments
and supporting information on this
option.

c¢. Provide a Single Timeline for all
NESHAP Newly Triggered for MSDL
Facilities

Under this alternative, the EPA is
considering whether a single
compliance schedule should be
provided for any new requirements at
an MSDL facility when a new HAP is
listed. As discussed above, the EPA
conducted a review of current NESHAP
and determined that the predominant
compliance time provided to any
impacted existing affected source is 3
years after a rule is promulgated. Based
on this review, the EPA is considering
whether to provide up to three years for
all MSDL facilities to come into
compliance with all newly applicable
requirements.

The EPA could consider a set
deadline that is less than three years. In
many instances, the EPA considered the
availability of resources in assessing the
amount of time needed to comply with
a NESHAP. These resources could
include the lack of enough vendors to
supply the expected air pollution
control devices in less than three years.
The EPA does not expect that a
significant number of sources that
would draw on the same resources (e.g.,
the same air pollution control vendor)
will become MSDL sources and solicits
comment on whether this assumption is
reasonable. To the extent that up to
three years was provided in a specific
NESHAP to account for the resource
drain, it could be reasonable to consider
a different set time period under this
requirement for MSDL affected sources.

The EPA is aware that an MSDL
facility has the potential to trigger more
than one NESHAP and associated
requirements, and these different
NESHAP could provide for different
compliance time periods. The EPA is
considering whether providing a single
date would enable a facility to develop
a comprehensive strategy to comply
with all newly applicable major source
NESHAP requirements. A single date
would also provide absolute clarity to
all stakeholders as to when compliance
was required, regardless of the NESHAP
subpart that becomes applicable to
them. Under this option, the EPA could
select the longest time period allowed in
the various regulations (i.e., 3 years after
promulgation date), the shortest time
period (i.e., immediate compliance
required for new sources), or some time
in between. The EPA requests
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comments on the potential for any of
these time periods.

The EPA recognizes that this option
would allow some facilities more time
than was allowed under the original
NESHAP. However, this option
recognizes that a facility may need to
develop a compliance strategy for
multiple NESHAP that may involve
different types of compliance
requirements. For example, a facility
may need to design, order, install and
activate an air pollution control device
to comply with one NESHAP, and may
need to implement operational changes,
or work practice requirements, for a
different NESHAP. Providing the facility
with the ability to strategize their
overall compliance approach might be
significantly more efficient than
requiring separate dates for
simultaneously triggered requirements.

This is not the option we are
proposing in this document. While this
approach may be reasonable when
considering a facility could have
multiple new requirements, the EPA
believes that the chosen option best
balances a reasonable time for facilities
and the need to not unnecessarily delay
the implementation of certain practices
or technologies that would more quickly
reduce emissions and associated risks.
However, the EPA requests comments
on this option, including whether it
should be the selected option and
whether a different compliance
timeframe should be selected, e.g.,
within 2 years or within 18 months
under this option. In addition, we ask
for comment on whether the EPA, if it
were to promulgate this option, should
include additional conditions. For
example, the EPA could provide an
overall compliance timeframe of “no
later than 3 years,” but require that a
MSDL facility demonstrate that any
compliance date after 2 years would
have to be justified to and approved by
the Administrator (or delegated
authority), unless compliance for a
specific requirement required the
installation of equipment, such as air
pollution control devices.

If the EPA were to finalize regulatory
text that included some MSDL facilities
being required to meet new source
requirements, the EPA might still
provide that all facilities be provided
with the identical time allowance for
compliance. The EPA solicits comments
on this conclusion, as well as comments
on alternatives that should be
considered.

d. Provide Compliance Deadlines Based
on the Types of Emission Limitations or
Requirements

As discussed above, the majority of
existing NESHAP have provided the 3
years to comply, as allowed under CAA
section 112(1)(3)(A). However, the EPA
also has a long-standing history of
providing shorter periods to ensure that
the compliance requirements are
consistent with statutory requirements.
These shorter compliance periods are
based, in part, on the type of emission
standard. Where the emission standard
is a work practice or does not require
installation of add-on emission control
device, the EPA has, consistent with
CAA section 112(i)(3)(A) that requires
compliance “as expeditiously as
practicable,” required compliance in
less than 3 years. For example, in
establishing the 1995 NESHAP for
Chromium Emissions from Hard and
Decorative Chromium Electroplating
and Chromium Anodizing Tanks, the
EPA stated, ‘““The EPA believes that the
1-year timeframe for decorative
chromium electroplaters is sufficient
because, based on the EPA’s survey
data, 80 percent of existing sources
already use fume suppressants and very
few will need to install add-on air
pollution control devices.” (60 FR 4948;
January 25, 1995). In the 1994 NESHAP
for Magnetic Tape Manufacturing
Operations, the EPA provided 2 years to
comply unless a new control device was
needed. (December 15, 1994). In the
2004 Iron and Steel NESHAP the EPA
required existing iron and steel
foundries to comply with the scrap
selection and inspection program within
1 year of the effective date of the final
rule because no controls were required,
and emission reductions would be
achieved as expeditiously as practicable
(69 FR 21906; April 22, 2004).

Based on the EPA’s history of
establishing compliance deadlines for
existing sources based on the type of
emission standard, the EPA is proposing
that the compliance deadline for MSDL
facilities should be based on the type of
emission standard applicable to the
facility. For example, if the applicable
emission standard requires the
installation of add-on controls the
compliance deadline would be longer
(e.g., a 2-year compliance deadline
starting from the date the source
becomes major due to the listing of a
new HAP) as compared with an
emission standard that does not require
the addition of controls (e.g., 1 year
from the date the source becomes major
due to listing of a new HAP if the
emission standard is a work practice).
The EPA is requesting comment on the

appropriate compliance deadline (e.g.,
from 0 up to 3 years) depending on the
type of emission standard. The EPA
acknowledges that the CAA allows title
V permitting authorities to grant
sources, on a case-by-case basis,
extensions to the compliance time of up
to 1 year if such time is needed for the
installation of controls. See CAA section
112(i)(4)(i)(A). Permitting authorities are
already familiar with, and in many cases
have experience with, applying the 1-
year extension authority under CAA
section 112(i)(4)(A) as the provision
applies to all NESHAP. This option will
remain available to MSDL facilities.

In addition to the long-standing
compliance deadline differentiation
based on the type of emission standard,
the EPA believes that establishing
shorter compliance deadlines for MSDL
facilities is reasonable because some of
the reasons for providing the full 3 years
for existing sources under initial
NESHAP will not exist for MSDL
facilities. For example, during the
development of the NESHAP for the
Industrial, Commercial, and
Institutional Boilers and Process
Heaters, commenters expressed concern
about the compliance deadline for
existing sources stating that a ““large
number of sources that will be
competing for the needed resources and
materials from engineering consultants,
permitting authorities, equipment
vendors, construction contractors,
financial institutions, and other critical
suppliers.” (78 FR 7138; January 31,
2013). The EPA does not expect the
number of MSDL facilities following the
listing of a new HAP to be similar to the
overall number of facilities subject to a
NESHAP on its initial promulgation and
therefore the resource availability
concerns are not expected.

Another factor that supported
providing the full 3-year compliance
deadline for initial NESHAP was the
learning curve associated with
implementing standards or installing
new controls to an existing process. In
contrast, MSDL facilities, by definition,
only deal with facilities triggering
already existing NESHAP and some of
these NESHAP were promulgated over
20 years ago. Therefore, the industry
and equipment vendors have already
experienced, dealt with, and solved
many of the initial application issues
associated with applying a NESHAP
standard to a source category for the
first time. The years of experience
gained at applying standards and
installing controls within a source
category should reduce the time needed
to apply the same technology today at
MSDL facilities.
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The EPA is proposing to provide
compliance deadlines based on the
types of emission limitations or
requirements for MSDL facilities
because it provides the optimum
balance between acknowledging that
some time is needed to develop and
implement control strategies for newly
applicable NESHAP requirements and
the desire to not unnecessarily delay
compliance and the resulting emission
reductions. The EPA requests comments
on the use of this approach and
specifically the proposed compliance
deadlines of 2 years for facilities that
install add-on controls and 1 year for all
other standards. The EPA is clarifying
that no compliance deadline extension
will be provided for NESHAP that have
identical requirements for area and
major sources, because these facilities
would already be complying with the
NESHAP before becoming an MSDL
facility.

The EPA recognizes that under any of
the last three options, there could be
situations where there is a possible
temporal gap in regulatory coverage for
MSDL facilities that were, prior to their
MSDL status, subject to an area source
NESHAP. For example, a facility that
was subject to area source NESHAP
prior to their MSDL status might not be
subject to any emissions standard
during a compliance deadline extension
allowed for the newly applicable major
source NESHAP.

The EPA is taking comment on what
standard should or can apply during
this period if a compliance deadline
extension is provided. For example, one
option the EPA is considering is
whether a MSDL facility might be
required, either by their existing permit
or by a requirement added to this
rulemaking, to continue to comply with
any pre-existing areas source NESHAP
until they are in compliance with newly
applicable major source NESHAP. This
gap-filling approach would prevent any
inadvertent increase in emissions that
could occur during this compliance
extension period.

The EPA also requests comment and
specific examples of how this would
occur and whether existing area source
operating permits would remain
enforceable until a new major source
permit is issued.

3. Are there any new notification
requirements?

The EPA evaluated whether any
additional data should be required from
facilities when a new HAP is listed.
Without any changes, there are two
notifications that would be required
under existing NESHAP requirements.
First, any MSDL facility that requires a

title V operating permit would need to
apply for the permit within 12 months
of becoming subject to the operating
permit requirement. This application
would likely be required to include
substantive data about the newly listed
HAP, including a description of the
emission sources, the quantity of
emissions, and whether any other
requirements were triggered by
becoming a major source. Presumably
this would include the identification of
any major source NESHAP that is now
applicable to the facility. As with other
title V operating permit requirements,
the EPA is not proposing to make any
changes to the existing language.

Second, an MSDL facility that triggers
one or more major source NESHAP
would become subject to the
requirement to submit an initial
notification under each newly
applicable NESHAP. These
requirements are specified in each
NESHAP and in the General Provisions
to part 63, including the details of the
information that must be included and
where the notification must be sent.
Typically, these notifications are
required within 180 days of becoming
subject to a NESHAP, so would be
required before the facility is required to
submit a title V operating permit
application, if also required. A permit
application would typically be allowed
to serve as the initial notification, if it
is submitted within the timeframe
required by the NESHAP and includes
all of the information required by the
specific rule. In the absence of
requirements listed in a specific
NESHAP, the initial notification content
requirements are dictated by the
provision in 40 CFR 63.9(b). The EPA
reviewed the contents of the initial
notification requirements under 40 CFR
63.9(b) and determined that the content
for MSDL notifications should be
virtually identical to other notifications
but to provide clarity it warrants a
required indication that the facility is
submitting the notification because it is
an MSDL facility.

To provide this clarity, the EPA is
proposing that MSDL facilities include
in their notification a statement that the
facility is a major source due to HAP
listing (MSDL) if the sole reason that the
facility became major and triggered
NESHAP applicability is the addition of

a new HAP to 40 CFR subpart C, § 63.64.

A red-lined copy of the General
Provisions, including the proposed
notification amendments for MSDL
facilities is included in the docket for
review. See OAR-HQ-OAR-2022-0441.
The EPA also considered whether
additional information should be
required from other facilities that emit

a newly listed HAP but are already
subject to major source NESHAP
requirements and are not required to
submit either of the above documents
when a new HAP is listed. Additional
information on HAP usage, HAP
emissions, potential controls, and other
inventory information could aid in the
EPA’s development of the best strategy
for regulating a new HAP. However, this
benefit needs to be weighed against the
potential burden for developing and
submitting this information from
facilities that emit the newly listed
HAP, especially as the facilities could
include small businesses. The EPA
solicits comments on whether
additional notifications should be
required for facilities that emit a newly
listed HAP but are not triggered to
submit an initial notification upon the
listing. For example, this proposal
solicits comment on whether a
notification should be required from any
facility that emits the newly listed HAP
over some de minimis level. The EPA
also asks whether additional public
notification requirements should be
included to provide better
communication of public health risks by
facilities that emit a newly listed HAP
or if other mechanisms already exist, or
will exist, to serve this function. If
notice is required, we request comment
on how best to establish a de minimis
level, if one is recommended, and the
basis for the proposed level.

II1. Solicitation of Additional
Comments

In addition to soliciting comments on
the topics discussed earlier in this
document, including the applicability of
existing source MACT requirements for
MSDLs and the compliance time
allowed for MSDLs, the EPA
additionally requests comments and
information on the following questions.

A. Regulatory Changes

The EPA has developed a redline-
strikeout version of sections of 40 CFR
part 63, subparts A and C, that would
be revised under the proposed changes
listed in this document. The draft
regulatory language for the
recommended options is included for
review in the docket for this rule. See
EPA Docket EPA-HQ-OAR-2022-0441.
The EPA is requesting comments on this
language.

B. Early Input on Future EPA Action to
Integrate Newly Listed HAP Into the
CAA Section 112 Program

While the focus of this proposed
rulemaking is on the immediate impacts
to MSDL facilities, the EPA
acknowledges that there are other steps
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that must be taken to fully address a
newly listed HAP under CAA section
112 regulatory framework. Foremost
among these steps is the regulation and
the resulting reduction in emissions of
a newly listed HAP. However, as
discussed above, existing NESHAP do
not regulate the newly listed HAP
unless and until the NESHAP is revised
and an emission standard is established
following the requirements of CAA
section 112(d).

This proposed rulemaking addresses
only one part of the overall program to
incorporate a new HAP into CAA
section 112 regulatory framework.
Future steps that are not addressed in
this rulemaking would likely include
addressing issues such as how best to
develop an accurate emissions
inventory for the new HAP, identify the
sources that emit the new HAP, and
either revising existing NESHAP
standards or establishing new standards,
as necessary, to incorporate and thereby
reduce the emissions of the new HAP.

The EPA is seeking comments on how
best to obtain information about which
sources and source categories emit a
newly listed HAP, how much these
facilities emit, how best to inform the
populations surrounding these facilities
that the facilities that emit a newly
listed HAP, and how to incorporate
meaningful engagement with affected
communities in future actions.

The EPA seeks comment on how to
best provide outreach to entities that
could be subject to requirements as an
MSDL facility because of an addition to
the HAP list.

IV. Statutory and Executive Order
Reviews

Additional information about these
statutes and Executive Orders can be
found at https://www.epa.gov/laws-
regulations/laws-and-executive-orders.

A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulations
and Regulatory Review

This action is a significant regulatory
action that was submitted to the Office
of Management and Budget (OMB) for
review under Executive Order 12866, as
amended by Executive Order 14094.
Any changes made in response to
reviewer recommendations have been
documented in the docket.

B. Paperwork Reduction Act (PRA)

This action does not impose an
information collection burden under the
PRA.

C. Regulatory Flexibility Act

I certify that this action will not have
a significant economic impact on a
substantial number of small entities.
This proposed rule will not impose any
requirements on small entities.
Specifically, this action proposes a
regulatory requirement addressing
requirements for when a new HAP is
added to the CAA section 112 HAP list;
any burden from the addition of a new
HAP is rightfully considered under the
individual NESHAP that is triggered
and not under the actions in this
document.

D. Unfunded Mandates Reform Act
(UMRA)

This action does not contain an
unfunded mandate of $100 million or
more as described in UMRA, 2 U.S.C.
1531-1538, and does not significantly or
uniquely affect small governments. The
action imposes no enforceable duty on
any state, local or tribal governments or
the private sector.

E. Executive Order 13132: Federalism

This action does not have federalism
implications. It will not have substantial
direct effects on the states, on the
relationship between the Federal
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government. This action does
not impose any requirements on
facilities or other parties.

This action proposes amendments to
General Provisions that provide
requirements for when a new HAP is
added to the CAA section 112 HAP list.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This action does not have tribal
implications as specified in Executive
Order 13175. It would not impose
substantial direct compliance costs on
tribal governments that have designated
facilities located in their area of Indian
country. This action also will not have
substantial direct costs or impacts on
the relationship between the Federal
government and Indian tribes or on the
distribution of power and
responsibilities between the Federal
government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to the action.

G. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

The EPA interprets Executive Order
13045 as applying only to those
regulatory actions that concern

environmental health or safety risks that
the EPA has reason to believe may
disproportionately affect children, per
the definition of “covered regulatory
action” in section 2—-202 of the
Executive Order. This action is not
subject to Executive Order 13045
because it does not concern an
environmental health risk or safety risk.

H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

This action is not a ““significant
energy action” because it will not have
a significant adverse effect on the
supply, distribution or use of energy.
Specifically, this action proposes
amendments to General Provisions to
provide requirements for when a new
HAP is added to the CAA section 112
HAP list.

L. National Technology Transfer and
Advancement Act

This rulemaking does not involve
technical standards.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations and Executive
Order 14096: Revitalizing Our Nation’s
Commitment to Environmental Justice
for All

Executive Order 12898 establishes
Federal executive policy on
environmental justice. Its main
provision directs Federal agencies, to
the greatest extent practicable and
permitted by law, to make
environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse health or environmental
effects of their programs, policies and
activities on minority populations and
low-income populations in the U.S.
This rule would not increase the level
of environmental protection for all
affected populations, and it also will not
have any disproportionately high and
adverse health or environmental effects
on any population, including any
minority, or low-income population.
Specifically, this action proposes
amendments to NESHAP General
Provisions to provide requirements for
when a new HAP is added to the CAA
section 112 HAP list. These proposed
changes would aid in the
implementation of updated and new
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NESHAP that will occur after a new
HAP has been listed.

Michael S. Regan,
Administrator.

[FR Doc. 2023—-19674 Filed 9-12-23; 8:45 am|
BILLING CODE 6560-50-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[Docket No. FWS—-R2-ES—-2023-0073;
FFO9E21000 FXES1111090FEDR 234]

RIN 1018-BG35

Endangered and Threatened Wildlife
and Plants; Endangered Species
Status for Quitobaquito Tryonia and
Designation of Critical Habitat

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), propose to
list the Quitobaquito tryonia (Tryonia
quitobaquitae), a springsnail species
from Arizona, as an endangered species
under the Endangered Species Act of
1973, as amended (Act). This
determination also serves as our 12-
month finding on a petition to list the
Quitobaquito tryonia. After a review of
the best available scientific and
commercial information, we find that
listing the species is warranted. We also
propose to designate critical habitat for
the Quitobaquito tryonia under the Act.
In total, approximately 6,095 square feet
(566 square meters) across 2 subunits in
Pima County, Arizona, fall within the
boundaries of the proposed critical
habitat designation. We also announce
the availability of a draft economic
analysis (DEA) of the proposed
designation of critical habitat for
Quitobaquito tryonia. If we finalize this
rule as proposed, it would extend the
Act’s protections to this species and its
designated critical habitat.
DATES: We will accept comments
received or postmarked on or before
November 13, 2023. Comments
submitted electronically using the
Federal eRulemaking Portal (see
ADDRESSES below) must be received by
11:59 p.m. eastern time on the closing
date. We must receive requests for a
public hearing, in writing, at the address
shown in FOR FURTHER INFORMATION
CONTACT by October 30, 2023.
ADDRESSES: You may submit comments
by one of the following methods:

(1) Electronically: Go to the Federal
eRulemaking Portal: https://

www.regulations.gov. In the Search box,
enter FWS—-R2-ES-2023-0073, which is
the docket number for this rulemaking.
Then, click on the Search button. On the
resulting page, in the panel on the left
side of the screen, under the Document
Type heading, check the Proposed Rule
box to locate this document. You may
submit a comment by clicking on
“Comment.”

(2) By hard copy: Submit by U.S. mail
to: Public Comments Processing, Attn:
FWS-R2-ES-2023-0073, U.S. Fish and
Wildlife Service, MS: PRB/3W, 5275
Leesburg Pike, Falls Church, VA 22041-
3803.

We request that you send comments
only by the methods described above.
We will post all comments on https://
www.regulations.gov. This generally
means that we will post any personal
information you provide us (see
Information Requested, below, for more
information).

Availability of supporting materials:
Supporting materials, such as the
species status assessment report, are
available on the Service’s website at
https://www.fws.gov/office/arizona-
ecological-services, at https://
www.regulations.gov at Docket No.
FWS-R2-ES-2023-0073, or both. For
the proposed critical habitat
designation, the coordinates or plot
points or both from which the map is
generated are included in the decision
file for this critical habitat designation
and are available at https://
www.regulations.gov at Docket No.
FWS-R2-ES-2023-0073 and on the
Service’s website at https://
www.fws.gov/office/arizona-ecological-
services.

FOR FURTHER INFORMATION CONTACT:
Heather Whitlaw, Field Supervisor, U.S.
Fish and Wildlife Service, Arizona
Ecological Services Field Office, 9828
North 31st Ave #C3, Phoenix, AZ
85051-2517; telephone 602—242-0210.
Individuals in the United States who are
deaf, deafblind, hard of hearing, or have
a speech disability may dial 711 (TTY,
TDD, or TeleBraille) to access
telecommunications relay services.
Individuals outside the United States
should use the relay services offered
within their country to make
international calls to the point-of-
contact in the United States.

SUPPLEMENTARY INFORMATION:

Executive Summary

Why we need to publish a rule. Under
the Act, a species warrants listing if it
meets the definition of an endangered
species (in danger of extinction
throughout all or a significant portion of
its range) or a threatened species (likely

to become an endangered species within
the foreseeable future throughout all or
a significant portion of its range). If we
determine that a species warrants
listing, we must list the species
promptly and designate the species’
critical habitat to the maximum extent
prudent and determinable. We have
determined that the Quitobaquito
tryonia meets the definition of an
endangered species; therefore, we are
proposing to list it as such and
proposing a designation of its critical
habitat. Both listing a species as an
endangered or threatened species and
making a critical habitat determination
can be completed only by issuing a rule
through the Administrative Procedure
Act rulemaking process (5 U.S.C. 551 et
seq.).

What this document does. We
propose to list the Quitobaquito tryonia
as an endangered species under the Act,
and we propose the designation of
critical habitat for the species.

The basis for our action. Under the
Act, we may determine that a species is
an endangered or threatened species
because of any of five factors: (A) The
present or threatened destruction,
modification, or curtailment of its
habitat or range; (B) overutilization for
commercial, recreational, scientific, or
educational purposes; (C) disease or
predation; (D) the inadequacy of
existing regulatory mechanisms; or (E)
other natural or manmade factors
affecting its continued existence. We
have determined that Quitobaquito
tryonia is endangered due to the
following threats: decline in spring flow
resulting from groundwater pumping
and ongoing drought; effects of climate
change; and spring modification.

Section 4(a)(3) of the Act requires the
Secretary of the Interior (Secretary), to
the maximum extent prudent and
determinable, to designate critical
habitat concurrent with listing. Section
3(5)(A) of the Act defines critical habitat
as (i) the specific areas within the
geographical area occupied by the
species, at the time it is listed, on which
are found those physical or biological
features (I) essential to the conservation
of the species and (II) which may
require special management
considerations or protection; and (ii)
specific areas outside the geographical
area occupied by the species at the time
it is listed, upon a determination by the
Secretary that such areas are essential
for the conservation of the species.
Section 4(b)(2) of the Act states that the
Secretary must make the designation on
the basis of the best scientific data
available and after taking into
consideration the economic impact, the
impact on national security, and any
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other relevant impacts of specifying any
particular area as critical habitat.

Information Requested

We intend that any final action
resulting from this proposed rule will be
based on the best scientific and
commercial data available and be as
accurate and as effective as possible.
Therefore, we request comments or
information from other governmental
agencies, Native American Tribes, the
scientific community, industry, or any
other interested parties concerning this
proposed rule. We particularly seek
comments concerning:

(1) The species’ biology, range, and
population trends, including:

(a) Biological or ecological
requirements of the species, including
habitat requirements for feeding,
breeding, and sheltering;

(b) Genetics and taxonomy;

(c) Historical and current range,
including distribution patterns and the
locations of any additional populations
of this species;

(d) Historical and current population
levels, and current and projected trends;
and

(e) Past and ongoing conservation
measures for the species, its habitat, or
both.

(2) Threats and conservation actions
affecting the species, including:

(a) Factors that may be affecting the
continued existence of the species,
which may include habitat modification
or destruction, overutilization, disease,
predation, the inadequacy of existing
regulatory mechanisms, or other natural
or manmade factors;

(b) Biological, commercial trade, or
other relevant data concerning any
threats (or lack thereof) to this species;
and

(c) Existing regulations or
conservation actions that may be
addressing threats to this species.

(3) Additional information concerning
the historical and current status of this
species.

(4) Specific information on:

(a) The amount and distribution of
Quitobaquito tryonia habitat;

(b) Any additional areas occurring
within the range of the species that
should be included in the designation
because they (i) are occupied at the time
of listing and contain the physical or
biological features that are essential to
the conservation of the species and that
may require special management
considerations or protection, or (ii) are
unoccupied at the time of listing and are
essential for the conservation of the
species;

(c) Special management
considerations or protection that may be

needed in critical habitat areas we are
proposing, including managing for the
potential effects of climate change; and

(d) Whether occupied areas are
adequate for the conservation of the
species, as this will help us evaluate the
potential to include areas not occupied
at the time of listing. Additionally,
please provide specific information
regarding whether or not unoccupied
areas would, with reasonable certainty,
contribute to the conservation of the
species and contain at least one physical
or biological feature essential to the
conservation of the species. We also
seek comments or information regarding
whether areas not occupied at the time
of listing qualify as habitat for the
species.

(5) Land use designations and current
or planned activities in the subject areas
and their possible impacts on proposed
critical habitat.

(6) Any probable economic, national
security, or other relevant impacts of
designating any area that may be
included in the final designation, and
the related benefits of including or
excluding specific areas.

(7) Information on the extent to which
the description of probable economic
impacts in the draft economic analysis
is a reasonable estimate of the likely
economic impacts.

(8) Whether any specific areas we are
proposing for critical habitat
designation should be considered for
exclusion under section 4(b)(2) of the
Act (16 U.S.C. 1531 et seq.), and
whether the benefits of potentially
excluding any specific area outweigh
the benefits of including that area under
section 4(b)(2) of the Act. If you think
we should exclude any areas, please
provide information supporting a
benefit of exclusion.

(9) Whether we could improve or
modify our approach to designating
critical habitat in any way to provide for
greater public participation and
understanding, or to better
accommodate public concerns and
comments.

Please include sufficient information
with your submission (such as scientific
journal articles or other publications) to
allow us to verify any scientific or
commercial information you include.

Please note that submissions merely
stating support for, or opposition to, the
action under consideration without
providing supporting information,
although noted, do not provide
substantial information necessary to
support a determination. Section
4(b)(1)(A) of the Act directs that
determinations as to whether any
species is an endangered or a threatened
species must be made solely on the

basis of the best scientific and
commercial data available, and section
4(b)(2) of the Act directs that the
Secretary shall designate critical habitat
on the basis of the best scientific data
available.

You may submit your comments and
materials concerning this proposed rule
by one of the methods listed in
ADDRESSES. We request that you send
comments only by the methods
described in ADDRESSES.

If you submit information via https://
www.regulations.gov, your entire
submission—including any personal
identifying information—will be posted
on the website. If your submission is
made via a hardcopy that includes
personal identifying information, you
may request at the top of your document
that we withhold this information from
public review. However, we cannot
guarantee that we will be able to do so.
We will post all hardcopy submissions
on https://www.regulations.gov.

Comments and materials we receive,
as well as supporting documentation we
used in preparing this proposed rule,
will be available for public inspection
on https://www.regulations.gov.

Our final determination may differ
from this proposal because we will
consider all comments we receive
during the comment period as well as
any information that may become
available after this proposal. Based on
the new information we receive (and, if
relevant, any comments on that new
information), we may conclude that the
species is threatened instead of
endangered, or we may conclude that
the species does not warrant listing as
either an endangered species or a
threatened species. For critical habitat,
our final designation may not include
all areas proposed, may include some
additional areas that meet the definition
of critical habitat, or may exclude some
areas if we find the benefits of exclusion
outweigh the benefits of inclusion and
exclusion will not result in the
extinction of the species. In our final
rule, we will clearly explain our
rationale and the basis for our final
decision, including why we made
changes, if any, that differ from this
proposal.

Public Hearing

Section 4(b)(5) of the Act provides for
a public hearing on this proposal, if
requested. Requests must be received by
the date specified in DATES. Such
requests must be sent to the address
shown in FOR FURTHER INFORMATION
CONTACT. We will schedule a public
hearing on this proposal, if requested,
and announce the date, time, and place
of the hearing, as well as how to obtain
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reasonable accommodations, in the
Federal Register and local newspapers
at least 15 days before the hearing. We
may hold the public hearing in person
or virtually via webinar. We will
announce any public hearing on our
website, in addition to the Federal
Register. The use of virtual public
hearings is consistent with our
regulations at 50 CFR 424.16(c)(3).

Previous Federal Actions

On June 25, 2007, we received a
petition dated June 18, 2007, from
Forest Guardians (now WildEarth
Guardians) to list 475 species, including
the Quitobaquito tryonia, in the
southwestern United States as
endangered or threatened species and to
designate critical habitat under the Act.
On December 16, 2009, we published a
partial 90-day finding (74 FR 66866) on
192 species from that petition; in that
document, we announced that the
petition presented substantial
information that the Quitobaquito
tryonia may be warranted for listing.

Peer Review

A species status assessment (SSA)
team prepared an SSA report for the
Quitobaquito tryonia. The SSA team
was composed of Service biologists, in
consultation with other species experts.
The SSA report represents a
compilation of the best scientific and
commercial data available concerning
the status of the species, including the
impacts of past, present, and future
factors (both negative and beneficial)
affecting the species.

In accordance with our joint policy on
peer review published in the Federal
Register on July 1, 1994 (59 FR 34270),
and our August 22, 2016, memorandum
updating and clarifying the role of peer
review of listing actions under the Act,
we solicited independent scientific
review of the information contained in
the Quitobaquito tryonia SSA report.
We sent the SSA report to four
independent peer reviewers and
received two responses. We also sent
the SSA report to six partner reviewers
and received three responses. Results of
this structured peer review process can
be found at https://www.regulations.gov.
In preparing this proposed rule, we
incorporated the results of these
reviews, as appropriate, into the SSA
report, which is the foundation for this
proposed rule.

Summary of Peer Reviewer Comments

As discussed in Peer Review above,
we received comments from two peer
reviewers on the draft SSA report. We
reviewed all comments we received
from the peer reviewers for substantive

issues and new information regarding
the information contained in the SSA
report. The peer reviewers generally
concurred with our methods and
conclusions, and provided additional
information, clarifications, and
suggestions that we incorporated into an
updated version of the SSA report. One
reviewer requested that we analyze
water quality quantitatively in the
report. We clarified that although some
water quality parameters have been
recorded in the springs that the
Quitobaquito tryonia inhabits, we do
not know the full suite of parameters,
nor the thresholds to which the species
is sensitive. Otherwise, no substantive
changes to our analysis and conclusions
within the SSA report were deemed
necessary, and peer reviewer comments
are addressed in version 1.1 of the SSA
report (Service 2022, entire).

I. Proposed Listing Determination

Background

The Quitobaquito tryonia is a small
freshwater snail with a conical shell that
measures 0.05 to 0.08 inches (in) (1.4 to
2.1 millimeters (mm)) in length. The
shell has 3.5 to 4.5 highly convex
whorls with deep sutures (or
indentations where whorls meet) and is
typically clear, gray, or black in color.
Quitobaquito tryonia is dioecious
(Hershler 2001, pp. 3—5), meaning male
and female organs occur in separate
individuals. The lifespan of springsnails
is thought to be annual (Lysne et al.
2007, p. 649; Brown et al. 2008, p. 487),
with estimates of longevity ranging from
9 to 15 months (Pennak 1989, p. 552).

Quitobaquito tryonia is likely an
herbivore or detritivore that primarily
grazes on periphyton (a mixture of
algae, bacteria, detritus, fungi, diatoms,
and protozoa that grow on exposed
surfaces (Lysne et al. 2007, p. 649)) and
aquatic plants (Pyron and Brown 2015,
Pp- 386, 401). The species can more
easily consume periphyton, which is
also more nutrient-rich than aquatic
plants; however, if periphyton
availability is limited or depleted,
Quitobaquito tryonia will consume
aquatic plants (Pyron and Brown 2015,
p. 399).

Historically, Quitobaquito tryonia is
known from three proximal springs or
spring complexes, Quitobaquito
Springs, Williams Spring, and Burro
Spring, that lie near the international
border of the United States (Arizona)
and Mexico; these springs/spring
complexes are in the southwestern
corner of Organ Pipe Cactus National
Monument, which is managed by the
National Park Service (NPS), in Pima
County, Arizona (Hershler and Landye

1988, p. 50). Quitobaquito tryonia was
first collected in 1963, from
Quitobaquito Springs (Hershler and
Landye 1988, p. 50; Rosen et al. 2010,
p. 8). The species has been extirpated
from Williams and Burro Springs but
remains extant at Quitobaquito Springs.
The species is found in the 200-meter
(m) (700-foot (ft)) spring channel of
Quitobaquito Springs, which is a
human-made, concrete-lined channel
with riffle, run, and pool habitat types
that was built as part of a restoration
project in 1989. The channel is fed by
two springs, the Northeast and
Southwest springs. The NPS regularly
manages vegetation along the stream
channel to reduce submerged and
emergent vegetation, creating a mosaic
of available habitats and ensuring water
can flow freely through the channel.

The Quitobaquito tryonia was
recently detected at a fourth location in
October 2020, a seep (Hillside Seep #2)
located approximately 100 m (328 ft)
southeast of the main channel at
Quitobaquito Springs. Hillside Seep #2
is located to the southeast and slightly
upslope from the Southwest Spring at
Quitobaquito. The seep is not
hydrologically connected overland to
the concrete-lined spring channel at
Quitobaquito Springs and, for the
purposes of this analysis, is being
considered a separate population. While
there are no surface water connections
between the seep and spring channel, it
is likely that they have the same
groundwater source based on proximity
and local geology. Quitobaquito tryonia
is the only species in the Cochliopidae
family of small freshwater snails that
occurs in the spring complex. There are
six additional seeps (including Hillside
Seep #1) that have been surveyed in the
area near Quitobaquito Springs that
have low flow and possible springsnail
habitat, but no Quitobaquito tryonia
were found (Sorensen 2021, p. 10). The
presence of dense vegetation precluded
searching all possible habitat, so it is
possible that Quitobaquito tryonia
individuals are present in the
inaccessible portions of these seeps.
Based on the hydrology and geology of
the area, additional undocumented
seeps may exist in the area of
Quitobaquito Springs that have not been
investigated for presence of
Quitobaquito tryonia.

Tohono O’odham and Hia Ced
O’odham farmers inhabited the area
including the Quitobaquito Springs
complex for several centuries prior to
the arrival of Europeans in the 1600s,
and the spring water was used for
irrigation (Bennett and Kunzmann 1989,
p. 1; Nabhan et al. 1982, pp. 124-126).
Large-scale water management of the
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springs likely began in 1863, when
Euro-American settlers excavated
Quitobaquito Pond and built a dam to
hold water diverted from the two main
spring sources (Bennett and Kunzmann
1989, p. 15; Pearson and Conner 2000,
p. 392). Irrigation ditches were
constructed from the pond for
agricultural fields to the south and west.
In 1915-1919, grazing pressure
intensified with the establishment of a
large cattle operation and ranch that
encompassed all of present-day Organ
Pipe Cactus National Monument
(Bennett and Kunzmann 1989, pp. 21—
22).

The Quitobaquito tryonia requires
perennial spring flow, adequate water
quality, and substrates or aquatic
vegetation of sufficient type and
quantity. Brooded young, juveniles, and
adults all need adequate spring flow and
water quality to meet their resource
functions, which include feeding,
growth, survival, and breeding (Hershler
1984, p. 68; Hershler and Sada 2002, p.
256; Martinez and Thome 2006, p. 14).
Specifically, spring flow must be
perennial to prevent desiccation (drying
out) of individuals and to maintain
stable water quality parameters. The
Quitobaquito tryonia also needs suitable
substrate and aquatic vegetation for
shelter and periphyton growth. While
Tryonia spp. are found on a variety of
substrate types, there is some evidence
that coarse substrates may promote
higher abundances of Quitobaquito
tryonia (Bogan 2018, entire; Williams
and Sorensen 2019, p. 2).

For a thorough review of the
taxonomy, life history, and ecology of
the Quitobaquito tryonia, please refer to
the SSA report (Service 2022, pp. 4-7).

Regulatory and Analytical Framework

Regulatory Framework

Section 4 of the Act (16 U.S.C. 1533)
and the implementing regulations in
title 50 of the Code of Federal
Regulations set forth the procedures for
determining whether a species is an
endangered species or a threatened
species, issuing protective regulations
for threatened species, and designating
critical habitat for endangered and
threatened species. In 2019, jointly with
the National Marine Fisheries Service,
the Service issued a final rule that
revised the regulations in 50 CFR part
424 regarding how we add, remove, and
reclassify endangered and threatened
species and the criteria for designating
listed species’ critical habitat (84 FR
45020; August 27, 2019). On the same
day, the Service also issued final
regulations that, for species listed as
threatened species after September 26,

2019, eliminated the Service’s general
protective regulations automatically
applying to threatened species the
prohibitions that section 9 of the Act
applies to endangered species (84 FR
44753; August 27, 2019).

The Act defines an “endangered
species” as a species that is in danger
of extinction throughout all or a
significant portion of its range, and a
“threatened species’ as a species that is
likely to become an endangered species
within the foreseeable future throughout
all or a significant portion of its range.
The Act requires that we determine
whether any species is an endangered
species or a threatened species because
of any of the following factors:

(A) The present or threatened
destruction, modification, or
curtailment of its habitat or range;

(B) Overutilization for commercial,
recreational, scientific, or educational
purposes;

(C) Disease or predation;

(D) The inadequacy of existing
regulatory mechanisms; or

(E) Other natural or manmade factors
affecting its continued existence.

These factors represent broad
categories of natural or human-caused
actions or conditions that could have an
effect on a species’ continued existence.
In evaluating these actions and
conditions, we look for those that may
have a negative effect on individuals of
the species, as well as other actions or
conditions that may ameliorate any
negative effects or may have positive
effects.

We use the term “‘threat” to refer in
general to actions or conditions that are
known to or are reasonably likely to
negatively affect individuals of a
species. The term ‘‘threat” includes
actions or conditions that have a direct
impact on individuals (direct impacts),
as well as those that affect individuals
through alteration of their habitat or
required resources (stressors). The term
“threat” may encompass—either
together or separately—the source of the
action or condition or the action or
condition itself.

However, the mere identification of
any threat(s) does not necessarily mean
that the species meets the statutory
definition of an “‘endangered species” or
a “threatened species.” In determining
whether a species meets either
definition, we must evaluate all
identified threats by considering the
species’ expected response and the
effects of the threats—in light of those
actions and conditions that will
ameliorate the threats—on an
individual, population, and species
level. We evaluate each threat and its
expected effects on the species, then

analyze the cumulative effect of all of
the threats on the species as a whole.
We also consider the cumulative effect
of the threats in light of those actions
and conditions that will have positive
effects on the species, such as any
existing regulatory mechanisms or
conservation efforts. The Secretary
determines whether the species meets
the definition of an “endangered
species” or a ‘“‘threatened species” only
after conducting this cumulative
analysis and describing the expected
effect on the species now and in the
foreseeable future.

The Act does not define the term
“foreseeable future,” which appears in
the statutory definition of “threatened
species.” Our implementing regulations
at 50 CFR 424.11(d) set forth a
framework for evaluating the foreseeable
future on a case-by-case basis. The term
“foreseeable future” extends only so far
into the future as we can reasonably
determine that both the future threats
and the species’ responses to those
threats are likely. In other words, the
foreseeable future is the period of time
in which we can make reliable
predictions. “Reliable”” does not mean
“certain”; it means sufficient to provide
a reasonable degree of confidence in the
prediction. Thus, a prediction is reliable
if it is reasonable to depend on it when
making decisions.

It is not always possible or necessary
to define the foreseeable future as a
particular number of years. Analysis of
the foreseeable future uses the best
scientific and commercial data available
and should consider the timeframes
applicable to the relevant threats and to
the species’ likely responses to those
threats in view of its life-history
characteristics. Data that are typically
relevant to assessing the species’
biological response include species-
specific factors such as lifespan,
reproductive rates or productivity,
certain behaviors, and other
demographic factors.

Analytical Framework

The SSA report documents the results
of our comprehensive biological review
of the best scientific and commercial
data regarding the status of the species,
including an assessment of the potential
threats to the species. The SSA report
does not represent our decision on
whether the species should be proposed
for listing as an endangered or
threatened species under the Act.
However, it does provide the scientific
basis that informs our regulatory
decisions, which involve the further
application of standards within the Act
and its implementing regulations and
policies.
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To assess Quitobaquito tryonia
viability, we used the three conservation
biology principles of resiliency,
redundancy, and representation (Shaffer
and Stein 2000, pp. 306—310). Briefly,
resiliency is the ability of the species to
withstand environmental and
demographic stochasticity (for example,
wet or dry, warm or cold years),
redundancy is the ability of the species
to withstand catastrophic events (for
example, droughts, large pollution
events), and representation is the ability
of the species to adapt to both near-term
and long-term changes in its physical
and biological environment (for
example, climate conditions,
pathogens). In general, species viability
will increase with increases in
resiliency, redundancy, and
representation (Smith et al. 2018, p.
306). Using these principles, we
identified the species’ ecological
requirements for survival and
reproduction at the individual,
population, and species levels, and
described the beneficial and risk factors
influencing the species’ viability.

The SSA process can be categorized
into three sequential stages. During the
first stage, we evaluated the individual
species’ life-history needs. The next
stage involved an assessment of the
historical and current condition of the
species’ demographics and habitat
characteristics, including an
explanation of how the species arrived
at its current condition. The final stage
of the SSA involved making predictions
about the species’ responses to positive
and negative environmental and
anthropogenic influences. Throughout
all of these stages, we used the best
available information to characterize
viability as the ability of a species to
sustain populations in the wild over
time. We use this information to inform
our regulatory decision.

The following is a summary of the key
results and conclusions from the SSA
report; the full SSA report can be found
at Docket No. FWS-R2-ES—-2023-0073
on https://www.regulations.gov and at
https://www.fws.gov/office/arizona-
ecological-services.

Summary of Biological Status and
Threats

In this discussion, we review the
biological condition of the species and
its resources, and the threats that
influence the species’ current and future
condition, in order to assess the species’
overall viability and the risks to that
viability. For the Quitobaquito tryonia
to maintain viability, its populations
must be highly resilient with sufficient
redundancy and representation. Several
factors influence the resiliency of the

Quitobaquito tryonia populations,
including: (1) the reduction of spring
discharge, (2) effects of climate change,
(3) spring modification, and (4)
conservation actions. These resiliency
factors and habitat elements are
discussed in detail in the SSA report
(Service 2022, entire) and are
summarized here.
Species Needs
Spring Flow

Spring flow in spring systems is
maintained by groundwater, and
individual springs may range widely in
size, water chemistry, morphology,
landscape setting, and persistence
(Springer and Stevens 2009, p. 84).
Groundwater recharge of aquifers occurs
through precipitation, through surface
water from rivers, or as an
anthropogenic input from irrigation and
municipal returns (Tréek and Zojer
2010, p. 87). A decline in groundwater
recharge or increase in groundwater
discharge (e.g., from groundwater
withdrawal, drought, or increased
evapotranspiration) can lead to
reductions, disruptions, or cessation of
spring flow. While the Quitobaquito
tryonia possesses an operculum
(Johnson et al. 2013, p. 248), which
enables the shell to be sealed, this only
provides protection from drying for a
very limited period of time (i.e., hours
to days).

Water Quality

While the full suite of water quality
conditions that the Quitobaquito tryonia
prefers has not been determined, water
quality measurements have been
recorded for some parameters in springs
inhabited by the Quitobaquito tryonia or
other closely related species. The water
chemistry of a spring is strongly
influenced by aquifer geology. Several
habitat variables, such as dissolved
oxygen, pH, conductivity, and
temperature, may influence the
distribution and abundance of
springsnails (O’Brien and Blinn 1999,
pPp- 231-232; Mladenka and Minshall
2001, pp. 209—-211; Malcom et al. 2005,
p- 75; Martinez and Thome 2006, pp.
12-15; Lysne et al. 2007, p. 650). No
known sources of contaminants are
present in the Quitobaquito Springs
system, although some concern has been
raised regarding the aerial application of
agricultural pesticides in the Rio
Sonoyta watershed of Mexico and the
threat of wind drift (NPS 2006a, p. 1).
However, a contaminant study from the
early 1990s found no evidence of
contamination from sediment samples
taken from Quitobaquito Pond (King et
al. 1996, pp. 3-5).

Substrate and Vegetation

While Tryonia spp. are found on a
variety of substrate types, there is some
evidence that coarse substrates may
promote higher abundances of
Quitobaquito tryonia. Bogan (2018,
entire) noted differences in densities of
Quitobaquito tryonia within the 200-m
(700-ft) spring channel at Quitobaquito
Springs. The spring channel at
Quitobaquito Springs is a concrete-lined
channel with riffle, run, and pool
habitat types. The NPS regularly
manages vegetation along the stream
channel to reduce submerged and
emergent vegetation, creating a mosaic
of available habitats and ensuring water
can flow freely through the channel.
Within the channel, Quitobaquito
tryonia were densest in gravel riffles,
followed by concrete runs and riffles,
then vegetated pools. However, surveys
by Arizona Game and Fish Department
(AZGFD) biologists at Quitobaquito
Springs have not found any
Quitobaquito tryonia along the densely
vegetated margins of the pond, located
at the terminus of the spring channel
(Williams and Sorensen 2019, p. 2).

Organ Pipe Cactus National
Monument was established in 1937, but
cattle operations near Quitobaquito,
Williams, and Burro Springs continued
until large-scale cattle operations ended
in 1976 (Warren and Anderson 1987, p.
1). In 1978, the remaining cattle were
removed from the Monument (Bennett
and Kunzmann 1989, pp. 15, 21-22).
After the large-scale cattle operations
ended, spring sources became dense
with vegetation and standing water was
reduced (Warren and Anderson 1987, p.
13). These effects of intensive livestock
grazing on vegetation change and soil
disturbance ended in 1978-79 across
the Springs at Organ Pipe Cactus
National Monument. Occasionally,
trespass cattle and other livestock (i.e.,
horses and burros) still occur within the
greater Organ Pipe Cactus National
Monument, but they are not common
near Quitobaquito Springs. The concrete
channel that was installed in 1989 (NPS
1992, pp. 28-30) also created a more
stable system within the Springs, so the
Quitobaquito tryonia population
experiences less of an effect of
vegetation change, soil disturbance, and
reductions/fluctuations in preferred
substrates.

Risk Factors for the Quitobaquito
Tryonia

We reviewed the potential risk factors
(i.e., threats, stressors) that could be
currently affecting the Quitobaquito
tryonia. In this proposed rule, we will
discuss only those factors in detail that
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could meaningfully impact the status of
the species. Those risk factors that are
unlikely to have significant effects on
the Quitobaquito tryonia, such as
vegetation and soil disturbance,
invasive species, and predation, are not
discussed here but are evaluated in the
SSA report. For example, the
introduction of nonnative or invasive
predators has the potential to negatively
affect the Quitobaquito tryonia (Hershler
1998, p. 14; Sada 2017, p. 11). However,
nonnative predators such as bullfrogs,
crayfish, and cichlids are not currently
present in areas occupied by the
Quitobaquito tryonia. Quitobaquito
Springs is a remote, isolated natural
water, and is neither a destination for
anglers (e.g., bait bucket dump), nor is
stocked with fish from State or Federal
hatcheries. The primary risk factors (i.e.,
threats) affecting the status of the
Quitobaquito tryonia are the reduction
of spring discharge (Factor A), effects of
climate change (Factor E), and spring
modification (Factor A).

Reduction of Spring Discharge
Quitobaquito Springs complex is
likely supplied by prehistoric water
(i.e., water that was deposited many
millennia before current day) stored
beneath an area centered around
Aguajita Wash with the Quitobaquito
Hills roughly delineating the western
boundary, shallow bedrock to the east,
and Rio Sonoyta to the south (Carruth
1996, pp. 18, 20; see figure 4.2 in the
SSA report for a map of the area).
Groundwater recharge in the
approximately 100-square-mile area is
primarily from the limited infiltration
(5—10 percent) of local rainfall (6.6
inches/year; Carruth 1996, p. 18). The
historically consistent spring flows at
Quitobaquito Springs were highly
dependent on large, stored water
volumes (Carruth 1996, p. 21). However,
long-term spring flow has declined over
the last 25 years (see figure 1, below;
Zamora 2018, p. 146; Zamora et al.
2020, pp. 5-6). Although it is uncertain
how impacts to the regional aquifer may
affect Quitobaquito Springs complex
outputs (Carruth 1996, p. 21; Zamora et

al. 2020, p. 15), stressors on the Rio
Sonoyta aquifer may include municipal
water usage for the city of Sonoyta
(Sonora, Mexico); local agriculture (i.e.,
irrigated crop fields and cattle
ranching); and water usage associated
with local construction of the U.S.—
Mexico border wall.

The City of Sonoyta has grown in
human population since the late 1960s
(Brown 1991, p. 6). By 1988, there were
212 wells (165 for irrigation) pumping
in or near the city of Sonoyta (Brown
1991, p. 18). Even with the Mexican
government placing a moratorium on
any new wells being dug in 1988,
groundwater withdrawals are exceeding
recharge to the aquifer (Brown 1991, p.
47). Under conditions in the early
1990s, annual pumping capacity was
approximately 2.5 times greater than the
annual rate of recharge (Brown 1991, p.
27), and the number of irrigated acres
has remained constant since 1982
(Brown 1991, p. 47). Census data from
1995 to present day show a peak
population for Sonoyta and the
surrounding area in 2010 with steady
declines since. While the existing
pumping infrastructure is capable of
greatly exceeding the recharge rate in
the Rio Sonoyta basin, during a study
from 2001 to 20086, it was observed that
many of the irrigation wells, pumps,
and ditches were not in use (Rosen et al.
2010, p. 13).

Additionally, beginning in 2020, there
has been water withdrawal associated
with border wall construction between
the United States and Mexico; this water
withdrawal affected the groundwater
and aquifer systems supplying
Quitobaquito Springs. A permit filed by
U.S. Customs and Border Protection
requested 84,000 gallons per day for a
45-day build period. Two new wells
were drilled to meet the water demand,
which may hasten the “drawdown” of
water resources in an area where
groundwater withdrawals from the
nearby Rio Sonoyta alluvial aquifer
exceed the recharge rate (Brown 1991, p.
27). These new wells were located 11 to
13 kilometers (7 to 8 miles) from

Quitobaquito Springs to minimize any
potential stress on spring output
(Morawe 2021, pers. comm.). Future
border wall construction has been
paused, but construction, and thus
water withdrawal, may resume in the
future.

Drought has the potential to impact
spring flow by reducing the amount of
recharge into the groundwater system
and increasing evaporation of surface
water due to extended periods of high
ambient temperatures. Statewide trends
in Arizona over the last 100 years show
60 percent of the last 20 years were in
drought conditions (NOAA 2021,
unpaginated). Pima County, Arizona,
has been in an extended drought since
2000, which coincides with continued
declines in spring flow output at
Quitobaquito Springs. Along with
drought, a trend of warmer and drier
conditions in Organ Pipe Cactus
National Monument has been observed
(NPS 2014, entire). Climate change is
expected to further exacerbate drought
conditions.

As a result of groundwater
withdrawals and drought, spring
discharge has declined at Quitobaquito,
Williams, and Burro Springs.
Monitoring of spring discharge at
Quitobaquito Springs began in 1973 and
has continued intermittently through
the present day. Methods for measuring
discharge varied over the years, but
long-term spring flow measurements
show a decline in discharge over the last
25 years (see figure 1, below; Zamora
2018, p. 146; Zamora et al. 2020, pp. 5—
6). By the early 2000s, Williams and
Burro Springs had ceased flowing
completely (NPS 2006b, p. 9), and the
species is now considered extirpated
from these areas, though there is some
evidence of seasonally intermittent
surface water occurring at Williams
Spring (Williams and Sorensen 2019, p.
3). Burro Spring became intermittent
sometime prior to 1992 (NPS 1992, p.
28), while Williams Spring still
maintained perennial discharge during
the summer of 1991 (Goodman 1992, p.
143).
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Figure 1. Discharge in liters per minute (Ipm) at Quitobaquito Springs from 1973 to 2017
(from Zamora 2018, p. 146).

Effects of Climate Change

There is a broad consensus among
climate models that arid ecosystems are
especially vulnerable to the impacts of
climate change (Seager et al. 2007, pp.
1181-1184; Weiss and Overpeck 2005,
p. 2075; Archer and Predick 2008, p.
24). The current prognosis of climate
change impacts on the Sonoran Desert
includes fewer frost days; warmer
temperatures; greater water demand by
plants, animals, and people; and an
increased frequency of extreme weather
events (such as heat waves, droughts,
and floods) (Weiss and Overpeck 2005,
p. 2074; Archer and Predick 2008, p.
24). For the southwestern United States,
the following influences of climate
change are projected: (1) Continued
warming with longer and hotter heat
waves in summer; (2) decreased average
precipitation in the southern portion; (3)
more frequent and intense extreme
precipitation in winter; (4) decreased
late-season snowpack; (5) decreased
river flow and soil moisture; (6) more
frequent and intense flooding in some
seasons and some parts of the
Southwest, and less frequent and
intense in other seasons; and (7) hotter,
more severe, and more frequent
droughts in parts of the Southwest
(Garfin et al. 2013, pp. 5-6).

Reductions in annual rainfall
associated with climate change, coupled
with hotter temperatures that are
projected with very high confidence,
will likely bring reductions in aquifer
inputs due to reduced recharge and
higher evaporation rates, and will likely

have negative effects on aquifers across
the Southwest. Virtually every plausible
future climate scenario projects longer
dry spells between rains, which can
have more severe impacts on the
landscape, especially in spring and
summer (Lenart 2007, entire). It is
therefore possible that some existing
Quitobaquito tryonia habitat will
periodically dry up in the spring and
summer during the current century.
Bigger and more frequent floods caused
by more intense, heavy rainfall events
are also expected episodically in the
winter (Overpeck et al. 2013, p. 6) and
may be even more destructive as
riparian vegetation declines within the
greater system, although flooding may
not have as pronounced of an effect on
the concrete-lined channel of
Quitobaquito Springs. Climate change
trends are highly likely to continue
(Overpeck et al. 2013, entire). Climatic
impacts on the Quitobaquito tryonia
will likely be further complicated by
interactions with other factors (e.g.,
interactions with nonnative species and
other habitat-disturbing activities).

Spring Modification

Spring modifications include channel
modification, surface water diversions,
and impoundment at springs. Spring
modifications may occur for
development, management, or
restoration purposes and have been
extensively documented at Quitobaquito
Springs, although some modification
also occurred at Williams Spring. These
modifications may be either beneficial

or detrimental to springsnail
populations depending on the context.
Human alterations of springheads to
concentrate or divert discharge
negatively affect spring systems and
have resulted in the decline or loss of
springsnail populations throughout the
southwestern United States and
northern Mexico (Unmack and
Minckley 2008, p. 20; Hershler et al.
2011, p. 12; Hershler et al. 2014, pp. 51,
53, 56, 58—63). Surface water diversions
are sources of multiple stresses to
springs, including altering physical
integrity, creating conditions that favor
nonnative aquatic species, and
degrading habitat conditions for native
riparian vegetation (Sada 2017, pp. 10—
11). Additionally, the presence of pipes,
dikes, dams, impoundments, channel
modifications and dredging, or spring
boxes indicate further stress in the form
of spring diversions and loss of
occupancy of springsnails at some sites.
Although surface water diversions can
cause stress to springs and springsnails,
populations of springsnails in
historically disturbed habitats can
recover if the disturbance is low in
magnitude and infrequent (Sada 2017,
p. 22).

While restoration may be a temporary
source of stress to a spring system and
springsnails, there is often an overall
benefit to springsnails by improving all
of the species’ needs within a spring
(e.g., water quality, substrate and
vegetation, and spring flow). Aquatic
habitat at Quitobaquito Springs was
severely reduced in the 1970s when
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flow from the Southwest Spring was
directed into an underground pipe.
However, a restoration project in 1989
restored aboveground flow through
channel modification and the creation
of a concrete-lined stream that mimics
riffle, run, and pool habitats; that stream
is currently inhabited by the
Quitobaquito tryonia.

Summary

Several historical and ongoing
influences, including reductions in
spring discharge, effects of climate
change, and spring modification, may
affect the viability of the Quitobaquito
tryonia. The most pervasive threat to the
species is the historical and ongoing
loss or decline in spring discharge.
Quitobaquito tryonia populations in two
springs (Burro and Williams) are now
extirpated because of a loss of perennial
flow, while Quitobaquito Springs has

seen a documented decline in discharge.
The causes of the decline in spring
discharge are not definitive but are
likely related to ongoing drought
conditions and groundwater pumping.
Climate change is expected to
exacerbate these conditions. Spring
modification has had both positive and
negative influences on the viability of
the Quitobaquito tryonia. Historical
anthropogenic modification of
Quitobaquito Springs severely curtailed
available habitat, while ongoing
conservation efforts have restored spring
channel habitat.

Species Condition

The current condition of the
Quitobaquito tryonia considers the risks
to the populations that are currently
occurring. In the SSA report, for each
population, we developed and assigned
condition categories for one

demographic factor and three habitat
factors that are important for the
viability of the Quitobaquito tryonia. We
used abundance to measure
demographics of the populations, and
we characterized habitat using spring
flow, water quality, and substrate and
vegetation as our metrics. The condition
scores for each factor were then used to
determine an overall condition of each
population: high, moderate, low, or
extirpated.

The Quitobaquito Springs population
is in high condition for all metrics, with
an overall high population resiliency.
Hillside Seep #2 is in low condition for
abundance, moderate condition for
spring flow and substrate and
vegetation, and high condition for water
quality, for an overall moderate
population resiliency (see table 1,
below). Williams Spring and Burro
Spring are extirpated.

TABLE 1—CURRENT CONDITION OF THE QUITOBAQUITO TRYONIA

Demographic metric Habitat metric
: Current population
Population s Rx
. ; ubstrate and resiliency
Abundance Spring flow Water quality vegetation

Quitobaquito Springs .. | High ......ccccocviiiinenes High ..o High ..o High .o High.
Hillside Seep #2 ......... Low .......... Moderate High ........... Moderate .... Moderate.
Williams Spring .... Extirpated Extirpated Extirpated Extirpated ... Extirpated.
Burro Spring ............... Extirpated Extirpated Extirpated Extirpated .................. Extirpated.

Repopulation of extirpated locations
(Williams Spring and Burro Spring) is
unlikely because although the springs
may be intermittent, perennial surface
water is absent, making habitat
unsuitable for the Quitobaquito tryonia
(Williams and Sorensen 2019, p. 3). The
exact date when the Quitobaquito
tryonia became extirpated from these
locations is unknown, but habitat was
deemed unsuitable for springsnails in
2004, and no Quitobaquito tryonia were
found at this time or during subsequent
visits (Martinez and Sorensen 2016, p.
4; Williams and Sorensen 2019, p. 3).

Redundancy for the Quitobaquito
tryonia is characterized by having
multiple, sufficiently resilient
populations distributed across the
spring systems historically occupied by
the species for the species to be able to
withstand catastrophic events. Species
that are well-distributed across their
historical range are less susceptible to
the risk of extirpation (Carroll et al.
2010, entire; Redford et al. 2011, entire).
Currently, because there are two extant
populations with moderate or high
resiliency and two extirpated
populations, redundancy of the species
has been reduced from historical levels.
Additionally, the Quitobaquito tryonia

has always been a highly localized
endemic (it historically occupied
springs occurring within a 1-kilometer
(0.6-mile) radius of one another); the
two extant populations are separated by
roughly only 100 m (328 ft). Thus, a
catastrophic event (such as drought) is
highly likely to simultaneously affect
both remaining populations of the
Quitobaquito tryonia. Conversely,
despite their proximity, the populations
are isolated and not connected by
overland flow; thus, some catastrophic
events, such as the introduction of an
invasive species, may only affect one of
the two populations. However, this
isolation would also limit the ability of
the Quitobaquito tryonia to naturally
recolonize given its limited dispersal
ability. Because of the species’ small
size and dependence on water, dispersal
events are rare and opportunistic, with
overland transportation likely occurring
by “hitchhiking” on birds or other
animals (Hershler et al. 2005, pp. 1755—
1756, 1763). Therefore, species
redundancy for the Quitobaquito tryonia
is currently limited to two populations
that occur within a reduced
geographical extent, which reduces the
species’ ability to withstand
catastrophic events.

Representation reflects a species’
capacity to adapt to changing
environmental conditions over time and
can be characterized by genetic and
ecological diversity within and among
populations. We describe species
representation in terms of habitat
variability across its historical range
because data on the species’ life history,
demographics, and population genetics
are lacking. Quitobaquito Springs has
the greatest discharge of the four
springs. It is possible that some local
adaptation to water temperature, flow
velocity, and/or community interactions
occurred among the populations. Gene
flow between populations is unlikely
due to the isolation of separate springs
and the species’ limited dispersal
ability. Because the species is limited in
range and dispersal abilities and the
spring habitats of its populations share
several characteristics, the adaptive
capacity, and thus the species’
representation, is limited.

As part of the SSA, we also developed
two future condition scenarios at two
time steps (10 years and 40 years into
the future) to capture the range of
uncertainties regarding future threats
and the projected responses by the
Quitobaquito tryonia. Our scenarios
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assumed a continued rate changing
climate conditions, water withdrawals,
or drought that may impact groundwater
levels and the rate of spring flow
decline, as well as those factors at
increased levels. Because we
determined that the current condition of
the Quitobaquito tryonia is consistent
with an endangered species (see
Determination of Status, below), we are
not presenting the results of the future
scenarios in this proposed rule. Please
refer to the SSA report (Service 2022)
for the full analysis of future scenarios.

We note that, by using the SSA
framework (Service 2016) to guide our
analysis of the scientific information
documented in the SSA report, we have
analyzed the cumulative effects of
identified threats and conservation
actions on the species. To assess the
current and future condition of the
species, we evaluate the effects of all the
relevant factors that may be influencing
the species, including threats and
conservation efforts. Because the SSA
framework considers not just the
presence of the factors, but to what
degree they collectively influence risk to
the entire species, our assessment
integrates the cumulative effects of the
factors and replaces a standalone
cumulative effects analysis.

Conservation Efforts and Regulatory
Mechanisms

Several habitat management actions
can benefit the viability of the
Quitobaquito tryonia by reducing or
removing threats to the species. The
concrete channel that was installed in
1989 (NPS 1992, pp. 28-30) created a
more stable system within the spring
population that is less affected by
vegetation change, soil disturbance, and
reductions/fluctuations in preferred
substrates. The concrete channel
prevents establishment of dense
vegetative stands that may impede flow,
which is required to maintain species
viability. Additionally, staff at Organ
Pipe Cactus National Monument
regularly remove dense aquatic
vegetation from the spring channel to
maintain stream flow and provide a
mosaic of habitat types throughout the
spring channel (Raymond et al. 2019,
pp. 18—19; Martin 2023a, pers comm.).
Quitobaquito tryonia are less abundant
in pool habitat and on aquatic
vegetation compared to run or riffle
habitat and on other substrates (Bogan
2018, entire; Williams and Sorensen
2019, p. 11; Sorensen 2021, pp. 5-8, 12).
Aquatic vegetation removal may result
in the loss of some Quitobaquito tryonia
individuals, but this action is necessary
to maintain flow of the spring channel.

Determination of Quitobaquito
Tryonia’s Status

Section 4 of the Act (16 U.S.C. 1533)
and its implementing regulations (50
CFR part 424) set forth the procedures
for determining whether a species meets
the definition of an endangered species
or a threatened species. The Act defines
an “endangered species” as a species in
danger of extinction throughout all or a
significant portion of its range, and a
“threatened species” as a species likely
to become an endangered species within
the foreseeable future throughout all or
a significant portion of its range. The
Act requires that we determine whether
a species meets the definition of an
endangered species or a threatened
species because of any of the following
factors: (A) The present or threatened
destruction, modification, or
curtailment of its habitat or range; (B)
overutilization for commercial,
recreational, scientific, or educational
purposes; (C) disease or predation; (D)
the inadequacy of existing regulatory
mechanisms; or (E) other natural or
manmade factors affecting its continued
existence.

Status Throughout All of Its Range

After evaluating threats to the species
and assessing the cumulative effect of
the threats under the Act’s section
4(a)(1) factors, we find that although the
Quitobaquito tryonia has sufficiently
resilient extant populations, it has
declined in number of populations from
known historical levels. Our analysis
revealed several factors that caused this
decline and pose a meaningful risk to
the viability of the species. These
threats are primarily related to habitat
changes (Factor A) and include the
reduction of spring discharge and spring
modification, in addition to effects of
climate change (Factor E).

The Quitobaquito tryonia is known
from four historical populations, but
two of those have become extirpated
(Williams Spring and Burro Spring). As
a narrow endemic species, it historically
occupied springs occurring within a
1-kilometer (0.6-mile) radius. Because
the Williams Spring and Burro Spring
populations are extirpated, current
redundancy of the species has been
reduced 50 percent from historical
levels. The Quitobaquito tryonia has
always been a highly localized endemic,
and the two extant populations
(Quitobaquito Springs and Hillside Seep
#2) are only separated by roughly 100 m
(328 ft). Therefore, a catastrophic event,
such as drought, is highly likely to
simultaneously affect both remaining
populations of the Quitobaquito tryonia.

The most pervasive threat to the
species is the historical and ongoing
loss or decline in spring discharge. The
species’ populations at two springs
(Burro Spring and Williams Spring) are
extirpated because of a loss of perennial
flow, while the Quitobaquito Springs
complex has seen a documented decline
in discharge. From January 2020 to
October 2021, daily mean discharge
ranged from 26 to 51 lpm and averaged
35 lpm, which is a decrease from
recorded levels from 1981 to 1992 of 57
to 151 lpm and averaged 106 lpm
(Carruth 1996, p. 15). Although
discharge at Hillside Seep #2 has not
been measured, it is a less wetted area
and has even lower flow velocity than
Quitobaquito Springs (AZGFD 2021, p.
3). The causes of the decline in spring
discharge are likely related to ongoing
drought conditions and groundwater
pumping. Climate change is expected to
exacerbate these conditions with
increased temperatures, and more
severe and frequent droughts. Historical
modification of the spring complex has
severely curtailed available habitat, and
the loss of spring flow is ongoing and
expected to continue (see figure 1,
above).

Despite their proximity, the
populations are isolated and not
connected by overland flow, and this
isolation also limits the ability of the
Quitobaquito tryonia to naturally
recolonize given the species’ lack of
dispersal ability. Because of the species’
small size and dependence on water,
dispersal events are rare and
opportunistic, with overland
transportation likely occurring by
“hitchhiking” on birds or other animals
(Hershler et al. 2005, pp. 1755-17586,
1763). Therefore, gene flow between the
populations is limited or nonexistent.

In summary, the Quitobaquito tryonia
is more susceptible to extirpation from
catastrophic events and has reduced
adaptive capacity. The number of
known populations has already been
reduced by 50 percent because of loss of
spring flow, which is continuing to
occur and is impacting the remaining
two populations. The species is
currently in danger of extinction
because reduction of spring discharge,
spring modification, and the effects of
climate change are all risks that have
historically impacted, and are currently
impacting, the species and are reducing
its viability across its range. We do not
find the species meets the definition of
a threatened species because the species
has already shown declines in the
number and resiliency of populations.
Two of the four known populations
have already become extirpated due to
the threats mentioned above. Although
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one population is currently in high
condition and the other population is
currently in moderate condition, both
are currently experiencing impacts from
the aforementioned threats. Because
current redundancy is reduced from
known historical levels, and
representation is limited due to the
close proximity of the two remaining
populations, the species is vulnerable to
catastrophic and stochastic events.
Thus, after assessing the best available
information, we determine that the
Quitobaquito tryonia is in danger of
extinction throughout all of its range.

Status Throughout a Significant Portion
of Its Range

Under the Act and our implementing
regulations, a species may warrant
listing if it is in danger of extinction or
likely to become so in the foreseeable
future throughout all or a significant
portion of its range. We have
determined that the Quitobaquito
tryonia is in danger of extinction
throughout all of its range and
accordingly did not undertake an
analysis of any significant portion of its
range. Because the Quitobaquito tryonia
warrants listing as endangered
throughout all of its range, our
determination does not conflict with the
decision in Center for Biological
Diversity v. Everson, 435 F. Supp. 3d 69
(D.D.C. 2020), which vacated the
provision of the Final Policy on
Interpretation of the Phrase ““Significant
Portion of Its Range” in the Endangered
Species Act’s Definitions of
“Endangered Species” and ‘“Threatened
Species” (79 FR 37578; July 1, 2014)
providing that if the Service determines
that a species is threatened throughout
all of its range, the Service will not
analyze whether the species is
endangered in a significant portion of its
range.

Determination of Status

Our review of the best available
scientific and commercial information
indicates that the Quitobaquito tryonia
meets the Act’s definition of an
endangered species. Therefore, we
propose to list the Quitobaquito tryonia
as an endangered species in accordance
with sections 3(6) and 4(a)(1) of the Act.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened species under the Act
include recognition as a listed species,
planning and implementation of
recovery actions, requirements for
Federal protection, and prohibitions
against certain practices. Recognition
through listing results in public

awareness, and conservation by Federal,
State, Tribal, and local agencies, private
organizations, and individuals. The Act
encourages cooperation with the States
and other countries and calls for
recovery actions to be carried out for
listed species. The protection required
by Federal agencies, including the
Service, and the prohibitions against
certain activities are discussed, in part,
below.

The primary purpose of the Act is the
conservation of endangered and
threatened species and the ecosystems
upon which they depend. The ultimate
goal of such conservation efforts is the
recovery of these listed species, so that
they no longer need the protective
measures of the Act. Section 4(f) of the
Act calls for the Service to develop and
implement recovery plans for the
conservation of endangered and
threatened species. The goal of this
process is to restore listed species to a
point where they are secure, self-
sustaining, and functioning components
of their ecosystems.

The recovery planning process begins
with development of a recovery outline
made available to the public soon after
a final listing determination. The
recovery outline guides the immediate
implementation of urgent recovery
actions while a recovery plan is being
developed. Recovery teams (composed
of species experts, Federal and State
agencies, nongovernmental
organizations, and stakeholders) may be
established to develop and implement
recovery plans. The recovery planning
process involves the identification of
actions that are necessary to halt and
reverse the species’ decline by
addressing the threats to its survival and
recovery. The recovery plan identifies
recovery criteria for review of when a
species may be ready for reclassification
from endangered to threatened
(“downlisting”) or removal from
protected status (‘“‘delisting”), and
methods for monitoring recovery
progress. Recovery plans also establish
a framework for agencies to coordinate
their recovery efforts and provide
estimates of the cost of implementing
recovery tasks. Revisions of the plan
may be done to address continuing or
new threats to the species, as new
substantive information becomes
available. The recovery outline, draft
recovery plan, final recovery plan, and
any revisions will be available on our
website as they are completed (hitps://
www.fws.gov/program/endangered-
species), or from our Arizona Ecological
Services Field Office (see FOR FURTHER
INFORMATION CONTACT).

Implementation of recovery actions
generally requires the participation of a

broad range of partners, including other
Federal agencies, States, Tribes,
nongovernmental organizations,
businesses, and private landowners.
Examples of recovery actions include
habitat restoration (e.g., restoration of
native vegetation), research, captive
propagation and reintroduction, and
outreach and education. The recovery of
many listed species cannot be
accomplished solely on Federal lands
because their range may occur primarily
or solely on non-Federal lands. To
achieve recovery of these species
requires cooperative conservation efforts
on private, State, and Tribal lands.

If this species is listed, funding for
recovery actions will be available from
a variety of sources, including Federal
budgets, State programs, and cost-share
grants for non-Federal landowners, the
academic community, and
nongovernmental organizations. In
addition, pursuant to section 6 of the
Act, the State of Arizona would be
eligible for Federal funds to implement
management actions that promote the
protection or recovery of the
Quitobaquito tryonia. Information on
our grant programs that are available to
aid species recovery can be found at:
https://www.fws.gov/service/financial-
assistance.

Although the Quitobaquito tryonia is
only proposed for listing under the Act
at this time, please let us know if you
are interested in participating in
recovery efforts for this species.
Additionally, we invite you to submit
any new information on this species
whenever it becomes available and any
information you may have for recovery
planning purposes (see FOR FURTHER
INFORMATION CONTACT).

Section 7 of the Act is titled
“Interagency Cooperation” and
mandates all Federal action agencies to
use their existing authorities to further
the conservation purposes of the Act
and to ensure that their actions are not
likely to jeopardize the continued
existence of listed species or adversely
modify critical habitat. Regulations
implementing section 7 are codified at
50 CFR part 402.

Section 7(a)(2) states that each Federal
action agency shall, in consultation with
the Secretary, ensure that any action
they authorize, fund, or carry out is not
likely to jeopardize the continued
existence of a listed species or result in
the destruction or adverse modification
of designated critical habitat. Each
Federal agency shall review its action at
the earliest possible time to determine
whether it may affect listed species or
critical habitat. If a determination is
made that the action may affect listed
species or critical habitat, formal
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consultation is required (50 CFR
402.14(a)), unless the Service concurs in
writing that the action is not likely to
adversely affect listed species or critical
habitat. At the end of a formal
consultation, the Service issues a
biological opinion, containing its
determination of whether the Federal
action is likely to result in jeopardy or
adverse modification.

In contrast, section 7(a)(4) of the Act
requires Federal agencies to confer with
the Service on any action that is Iikely
to jeopardize the continued existence of
any species proposed to be listed under
the Act or result in the destruction or
adverse modification of critical habitat
proposed to be designated for such
species. Although the conference
procedures are required only when an
action is likely to result in jeopardy or
adverse modification, action agencies
may voluntarily confer with the Service
on actions that may affect species
proposed for listing or critical habitat
proposed to be designated. In the event
that the subject species is listed or the
relevant critical habitat is designated, a
conference opinion may be adopted as
a biological opinion and serve as
compliance with section 7(a)(2) of the
Act.

Examples of discretionary actions for
the Quitobaquito tryonia that may be
subject to conference and consultation
procedures under section 7 of the Act
are land management or other
landscape-altering activities on Federal
lands administered by the National Park
Service as well as actions on State,
Tribal, local, or private lands that
require a Federal permit (such as a
permit from the U.S. Army Corps of
Engineers under section 404 of the
Clean Water Act (33 U.S.C. 1251 et seq.)
or a permit from the Service under
section 10 of the Act) or that involve
some other Federal action (such as
funding from the Federal Highway
Administration, Federal Aviation
Administration, or the Federal
Emergency Management Agency).
Federal actions not affecting listed
species or critical habitat—and actions
on State, Tribal, local, or private lands
that are not federally funded,
authorized, or carried out by a Federal
agency—do not require section 7
consultation. Federal agencies should
coordinate with the local Service Field
Office (see FOR FURTHER INFORMATION
CONTACT) with any specific questions on
section 7 consultation and conference
requirements.

The Act and its implementing
regulations set forth a series of general
prohibitions and exceptions that apply
to endangered wildlife. The prohibitions
of section 9(a)(1) of the Act, codified at

50 CFR 17.21, make it illegal for any
person subject to the jurisdiction of the
United States to commit, to attempt to
commit, to solicit another to commit, or
to cause to be committed any of the
following: (1) Import endangered
wildlife into, or export from, the United
States; (2) take (which includes harass,
harm, pursue, hunt, shoot, wound, kill,
trap, capture, or collect, or to attempt to
engage in any such conduct) endangered
wildlife within the United States or on
the high seas; (3) possess, sell, deliver,
carry, transport, or ship, by any means
whatsoever, any such wildlife that has
been taken illegally; (4) deliver, receive,
carry, transport, or ship in interstate or
foreign commerce in the course of
commercial activity; or (5) sell or offer
for sale in interstate or foreign
commerce. Certain exceptions to these
prohibitions apply to employees or
agents of the Service, the National
Marine Fisheries Service, other Federal
land management agencies, and State
conservation agencies.

We may issue permits to carry out
otherwise prohibited activities
involving endangered wildlife under
certain circumstances. Regulations
governing permits for endangered
wildlife are codified at 50 CFR 17.22.
With regard to endangered wildlife, a
permit may be issued for scientific
purposes, for enhancing the propagation
or survival of the species, or for take
incidental to otherwise lawful activities.
The statute also contains certain
exemptions from the prohibitions,
which are found in sections 9 and 10 of
the Act.

It is the policy of the Services, as
published in the Federal Register on
July 1, 1994 (59 FR 34272), to identify,
to the extent known at the time a
species is listed, specific activities that
would not be considered likely to result
in violation of section 9 of the Act. To
the extent possible, activities that would
be considered likely to result in
violation would also be identified in as
specific a manner as possible. The
intent of this policy is to increase public
awareness of the effect of a proposed
listing on proposed and ongoing
activities within the range of the species
proposed for listing.

At this time, we are unable to identify
specific activities that would not be
considered likely to result in a violation
of section 9 of the Act beyond what is
already clear from the descriptions of
prohibitions or already excepted
through our regulations at 50 CFR 17.21
(e.g., 50 CFR 17.21(c)(2), which provides
that any person may take endangered
wildlife in defense of his own life or the
lives of others). Also, as discussed
above, certain activities that are

prohibited under section 9 may be
permitted under section 10 of the Act.

To the extent currently known, the
following is a list of examples of
activities that would be considered
likely to result in violation of section 9
of the Act in addition to what is already
clear from the descriptions of the
prohibitions found at 50 CFR 17.21:

(1) Unauthorized handling or
collecting of the Quitobaquito tryonia.

(2) Destruction/alteration of
Quitobaquito tryonia habitat by
discharge of fill material, draining,
ditching, tiling, pond construction,
stream channelization or diversion, or
removal or destruction of emergent
aquatic vegetation; or diversion or
alteration of surface or ground water
flow into or out of the Quitobaquito
Springs complex (i.e., due to roads,
impoundments, discharge pipes, storm
water detention basins, etc.) or in any
body of water in which the
Quitobaquito tryonia is known to occur.

(3) Direct or indirect destruction of
riparian habitat where the Quitobaquito
tryonia occurs.

(4) Introduction of nonnative species
that compete with or prey upon the
Quitobaquito tryonia, such as the
introduction of nonnative fish and
crayfish species into any waters in
which the Quitobaquito tryonia is
known to occur.

(5) Release of biological control agents
that attack any life stage of this species
in or near Quitobaquito tryonia habitat.

(6) Discharge of chemicals or fill
material into any waters in which the
Quitobaquito tryonia is known to occur.

The list above is intended to be
illustrative and not exhaustive;
additional activities that would be
considered likely to result in violation
of section 9 of the Act may be identified
during coordination with the local field
office, and in some instances (e.g., with
new or site-specific information), the
Service may conclude that one or more
activities identified here would not be
considered likely to result in violation
of section 9. Questions regarding
whether specific activities would
constitute violation of section 9 of the
Act should be directed to the Arizona
Ecological Services Field Office (see FOR
FURTHER INFORMATION CONTACT).

II. Critical Habitat

Background

Critical habitat is defined in section 3
of the Act as:

(1) The specific areas within the
geographical area occupied by the
species, at the time it is listed in
accordance with the Act, on which are
found those physical or biological
features
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(a) Essential to the conservation of the
species, and

(b) Which may require special
management considerations or
protection; and

(2) Specific areas outside the
geographical area occupied by the
species at the time it is listed, upon a
determination that such areas are
essential for the conservation of the
species.

Our regulations at 50 CFR 424.02
define the geographical area occupied
by the species as an area that may
generally be delineated around species’
occurrences, as determined by the
Secretary (i.e., range). Such areas may
include those areas used throughout all
or part of the species’ life cycle, even if
not used on a regular basis (e.g.,
migratory corridors, seasonal habitats,
and habitats used periodically, but not
solely by vagrant individuals).

Conservation, as defined under
section 3 of the Act, means to use and
the use of all methods and procedures
that are necessary to bring an
endangered or threatened species to the
point at which the measures provided
pursuant to the Act are no longer
necessary. Such methods and
procedures include, but are not limited
to, all activities associated with
scientific resources management such as
research, census, law enforcement,
habitat acquisition and maintenance,
propagation, live trapping, and
transplantation, and, in the
extraordinary case where population
pressures within a given ecosystem
cannot be otherwise relieved, may
include regulated taking.

Critical habitat receives protection
under section 7 of the Act through the
requirement that each Federal action
agency ensure, in consultation with the
Service, that any action they authorize,
fund, or carry out is not likely to result
in the destruction or adverse
modification of designated critical
habitat. The designation of critical
habitat does not affect land ownership
or establish a refuge, wilderness,
reserve, preserve, or other conservation
area. Such designation also does not
allow the government or public to
access private lands. Such designation
does not require implementation of
restoration, recovery, or enhancement
measures by non-Federal landowners.
Rather, designation requires that, where
a landowner requests Federal agency
funding or authorization for an action
that may affect an area designated as
critical habitat, the Federal agency
consult with the Service under section
7(a)(2) of the Act. If the action may
affect the listed species itself (such as
for occupied critical habitat), the

Federal agency would have already been
required to consult with the Service
even absent the designation because of
the requirement to ensure that the
action is not likely to jeopardize the
continued existence of the species. Even
if the Service were to conclude after
consultation that the proposed activity
is likely to result in destruction or
adverse modification of the critical
habitat, the Federal action agency and
the landowner are not required to
abandon the proposed activity, or to
restore or recover the species; instead,
they must implement “reasonable and
prudent alternatives” to avoid
destruction or adverse modification of
critical habitat.

Under the first prong of the Act’s
definition of critical habitat, areas
within the geographical area occupied
by the species at the time it was listed
are included in a critical habitat
designation if they contain physical or
biological features (1) which are
essential to the conservation of the
species and (2) which may require
special management considerations or
protection. For these areas, critical
habitat designations identify, to the
extent known using the best scientific
data available, those physical or
biological features that are essential to
the conservation of the species (such as
space, food, cover, and protected
habitat).

Under the second prong of the Act’s
definition of critical habitat, we can
designate critical habitat in areas
outside the geographical area occupied
by the species at the time it is listed,
upon a determination that such areas
are essential for the conservation of the
species.

Section 4 of the Act requires that we
designate critical habitat on the basis of
the best scientific data available.
Further, our Policy on Information
Standards Under the Endangered
Species Act (published in the Federal
Register on July 1, 1994 (59 FR 34271)),
the Information Quality Act (section 515
of the Treasury and General
Government Appropriations Act for
Fiscal Year 2001 (Pub. L. 106-554; H.R.
5658)), and our associated Information
Quality Guidelines provide criteria,
establish procedures, and provide
guidance to ensure that our decisions
are based on the best scientific data
available. They require our biologists, to
the extent consistent with the Act and
with the use of the best scientific data
available, to use primary and original
sources of information as the basis for
recommendations to designate critical
habitat.

When we are determining which areas
should be designated as critical habitat,

our primary source of information is
generally the information from the SSA
report and information developed
during the listing process for the
species. Additional information sources
may include any generalized
conservation strategy, criteria, or outline
that may have been developed for the
species; the recovery plan for the
species; articles in peer-reviewed
journals; conservation plans developed
by States and counties; scientific status
surveys and studies; biological
assessments; other unpublished
materials; or experts’ opinions or
personal knowledge.

Habitat is dynamic, and species may
move from one area to another over
time. We recognize that critical habitat
designated at a particular point in time
may not include all of the habitat areas
that we may later determine are
necessary for the recovery of the
species. For these reasons, a critical
habitat designation does not signal that
habitat outside the designated area is
unimportant or may not be needed for
recovery of the species. Areas that are
important to the conservation of the
species, both inside and outside the
critical habitat designation, will
continue to be subject to: (1)
Conservation actions implemented
under section 7(a)(1) of the Act; (2)
regulatory protections afforded by the
requirement in section 7(a)(2) of the Act
for Federal agencies to ensure their
actions are not likely to jeopardize the
continued existence of any endangered
or threatened species; and (3) the
prohibitions found in section 9 of the
Act. Federally funded or permitted
projects affecting listed species outside
their designated critical habitat areas
may still result in jeopardy findings in
some cases. These protections and
conservation tools will continue to
contribute to recovery of the species.
Similarly, critical habitat designations
made on the basis of the best available
information at the time of designation
will not control the direction and
substance of future recovery plans,
habitat conservation plans (HCPs), or
other species conservation planning
efforts if new information available at
the time of those planning efforts calls
for a different outcome.

Physical or Biological Features
Essential to the Conservation of the
Species

In accordance with section 3(5)(A)(i)
of the Act and regulations at 50 CFR
424.12(b), in determining which areas
we will designate as critical habitat from
within the geographical area occupied
by the species at the time of listing, we
consider the physical or biological
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features that are essential to the
conservation of the species and which
may require special management
considerations or protection. The
regulations at 50 CFR 424.02 define
“physical or biological features essential
to the conservation of the species” as
the features that occur in specific areas
and that are essential to support the life-
history needs of the species, including,
but not limited to, water characteristics,
soil type, geological features, sites, prey,
vegetation, symbiotic species, or other
features. A feature may be a single
habitat characteristic or a more complex
combination of habitat characteristics.
Features may include habitat
characteristics that support ephemeral
or dynamic habitat conditions. Features
may also be expressed in terms relating
to principles of conservation biology,
such as patch size, distribution
distances, and connectivity. For
example, physical features essential to
the conservation of the species might
include gravel of a particular size
required for spawning, alkaline soil for
seed germination, protective cover for
migration, or susceptibility to flooding
or fire that maintains necessary early-
successional habitat characteristics.
Biological features might include prey
species, forage grasses, specific kinds or
ages of trees for roosting or nesting,
symbiotic fungi, or absence of a
particular level of nonnative species
consistent with conservation needs of
the listed species. The features may also
be combinations of habitat
characteristics and may encompass the
relationship between characteristics or
the necessary amount of a characteristic
essential to support the life history of
the species.

In considering whether features are
essential to the conservation of the
species, we may consider an appropriate
quality, quantity, and spatial and
temporal arrangement of habitat
characteristics in the context of the life-
history needs, condition, and status of
the species. These characteristics
include, but are not limited to, space for
individual and population growth and
for normal behavior; food, water, air,
light, minerals, or other nutritional or
physiological requirements; cover or
shelter; sites for breeding, reproduction,
or rearing (or development) of offspring;
and habitats that are protected from
disturbance.

Brooded young, juvenile, and adult
Quitobaquito tryonia all need adequate
spring flow and water quality to meet
their resource functions, which include
feeding, growth, survival, and breeding
(Hershler 1984, p. 68; Hershler and Sada
2002, p. 256; Martinez and Thome 2006,
p. 14). Specifically, spring flow must be

perennial to prevent desiccation and
maintain stable water quality
parameters.

Quitobaquito tryonia need adequate
periphyton growth for food. Tryonia
species are likely herbivores or
detritivores that primarily graze on
periphyton and macrophytes by
scraping surfaces with their file-like
radula (Pyron and Brown 2015, pp. 386,
401). Periphyton is a mixture of algae,
bacteria, detritus, fungi, diatoms, and
protozoa contained within a
polysaccharide matrix known as a
biofilm that grows on exposed surfaces,
such as macrophytes or substrate (Lysne
et al. 2007, p. 649). Production of
periphyton and algae in a natural spring
system is likely tied to water quality,
nutrient availability, and exposure to
sunlight (Brown et al. 2008, p. 488;
Martinez and Thome 2006, p. 14).
Additionally, larger substrates (such as
gravel or cobble) develop a richer
periphyton coating than finer substrates
(Brown and Lydeard 2010, p. 285).
Therefore, periphyton is essential to the
Quitobaquito tryonia because it is its
primary food source.

Suitable substrate is important for
shelter and periphyton growth.
Substrate characteristics influence the
abundance and productivity of
springsnails. Tryonia spp. appear to use
a broad array of substrate types,
including cobble, gravel, sand, and silt
(Hershler et al. 2011, entire), although
Quitobaquito tryonia appear to be most
abundant on hard substrates within the
spring channel at Quitobaquito Springs
(Bogan 2018, entire). We assume that if
a substrate type has a higher density of
Quitobaquito tryonia, then that substrate
is preferred by the species when
compared to other suitable substrates.
Presumed preferred substrates include
hard and/or coarse substrates, such as
cobble and gravel, which increase
springsnail productivity by promoting
robust periphyton growth. Other
suitable substrate includes fine-grained
sediment, such as sand and silt. Suitable
substrates still provide adequate food
resources but are not as productive as
presumed preferred substrates because
of limited periphyton growth. Therefore,
habitat with presumed preferred
substrates or a combination of presumed
preferred and suitable substrates is
essential to the species.

Aquatic vegetation is also important
for shelter and periphyton growth.
Vegetation density influences the
abundance and productivity of
springsnails. We assume that vegetation
that occurs at lower densities is
preferable to the Quitobaquito tryonia
when compared to higher densities of
vegetation. Important vegetation

includes native macrophytes, such as
sedges (Schoenoplectus spp.) and
rushes (Juncus spp.), occurring at low
densities that do not impede spring
flow. Other native macrophytes may
also be considered suitable for shelter
and periphyton growth when they occur
at higher densities. Therefore, habitat
including aquatic vegetation present at
levels that do not impede spring flow is
essential to the species.

The introduction of nonnative or
invasive predators has the potential to
negatively affect springsnails (Hershler
1998, p. 14; Sada 2017, p. 11). The
nonnative New Zealand mudsnail
(Potamopyrgus antipodarum) is an
invasive freshwater snail of the family
Hydrobiidae that is known to compete
with and slow the growth of native
freshwater snails, including springsnails
(Lysne and Koetsier 2008, pp. 103, 105;
Lysne et al. 2007, pp. 647—653). New
Zealand mudsnails may outcompete
hydrobiid snails for food and shelter
resources. Nonnative crayfish (notably
Faxonius virilis and Procambarus
clarkii) are known predators to
springsnails and have been found in
springs and streams at and near
springsnail sites in Arizona. Crayfish
have been found to consume snails that
occupy similar habitats as springsnails
and their eggs (Fernandez and Rosen
1996, pp. 24-25). Therefore, the absence
of nonnative species, or a level of
nonnative species low enough that it
does not impede resource availability
for or result in mortality of Quitobaquito
tryonia individuals, is essential to the
Quitobaquito tryonia.

Tryonia and other springsnails show
a pattern of decreasing abundance with
distance from the spring source
(Hershler and Sada 2002, p. 256;
Martinez and Thome 2006, p. 14;
Rogowski 2012, pp. 34, 37), indicating
that water chemistry such as stable
dissolved oxygen, pH, conductivity, and
temperature, as well as absence of or
low enough levels of contaminants, may
influence the distribution and
abundance of springsnails (O’Brien and
Blinn 1999, pp. 231-232; Mladenka and
Minshall 2001, pp. 209-211; Malcom et
al. 2005, p. 75; Martinez and Thome
2006, pp. 12-15; Lysne et al. 2007, p.
650). However, the full suite of water
quality conditions that the Quitobaquito
tryonia prefers has not been determined.
Nevertheless, we assume that overall
sufficient water quality that provides
appropriate conditions for the
Quitobaquito tryonia is essential to the
species.
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Summary of Essential Physical or
Biological Features

We derive the specific physical or
biological features essential to the
conservation of the Quitobaquito tryonia
from studies of the species’ habitat,
ecology, and life history as described
below. Additional information can be
found in the SSA report (Service 2022,
entire; available on https://
www.regulations.gov under Docket No.
FWS-R2-ES-2023-0073). We have
determined that the following physical
or biological features are essential to the
conservation of the Quitobaquito
tryonia:

(1) Perennially free-flowing spring
water with sufficient flow rate.

(2) Sufficient amount of periphyton to
support all life stages of the
Quitobaquito tryonia.

(3) Presence of hard or coarse
substrates (including cobble and gravel)
or a combination of coarse and fine
substrates (including sand and/or silt).

(4) Aquatic emergent and submergent
vegetation, including native
macrophytes such as sedges
(Schoenoplectus spp.) and rushes
(Juncus spp.), occurring at densities that
do not impede spring flow.

(5) Water quality parameters that
support all life stages of the
Quitobaquito tryonia, including:

(a) Adequate levels of temperature,
pH, and conductivity; and

(b) Absence of contaminants, or a
level of contaminants low enough that
it does not negatively impact necessary
water quality conditions for
Quitobaquito tryonia individuals.

(6) Absence of nonnative species, or a
level of nonnative species low enough
that it does not impede resource
availability for or result in mortality of
Quitobaquito tryonia individuals.

Special Management Considerations or
Protection

When designating critical habitat, we
assess whether the specific areas within
the geographical area occupied by the
species at the time of listing contain
features which are essential to the
conservation of the species and which
may require special management
considerations or protection. The
features essential to the conservation of
the Quitobaquito tryonia may require
special management considerations or
protection to reduce the following
threats: (1) reduction of spring
discharge, (2) effects of climate change,
and (3) spring modification.

Management activities that could
ameliorate these threats and protect the
quantity and quality of the habitat
include, but are not limited to: (1)

decreasing groundwater pumping to
maintain spring flow that supports
spring habitat; (2) removing dense
aquatic vegetation from the spring
channel to maintain stream flow and
provide a mosaic of habitat types
throughout the spring channel; and (3)
controlling and removing introduced
nonnative predators and competitors,
such as crayfish.

Criteria Used To Identify Critical
Habitat

As required by section 4(b)(2) of the
Act, we use the best scientific data
available to designate critical habitat. In
accordance with the Act and our
implementing regulations at 50 CFR
424.12(b), we review available
information pertaining to the habitat
requirements of the species and identify
specific areas within the geographical
area occupied by the species at the time
of listing and any specific areas outside
the geographical area occupied by the
species to be considered for designation
as critical habitat. We are not currently
proposing to designate any areas outside
the geographical area occupied by the
species because we have not identified
any unoccupied areas that meet the
definition of critical habitat. No
unoccupied areas have at least one
essential physical or biological feature
and a reasonable certainty of
contributing to conservation of the
species.

In order to analyze possible habitat
locations, in November 2018, several
seeps to the northwest of Quitobaquito
Springs were surveyed, but none had
perennial spring flow (Williams and
Sorensen 2019, p. 9), which is essential
for the Quitobaquito tryonia. In October
2020, two seeps east of Quitobaquito
Pond were surveyed; Quitobaquito
tryonia were detected at only Hillside
Seep #2, one of the two surveyed
locations. In November 2021, several
additional seeps east of Quitobaquito
Pond were surveyed and Hillside Seep
#1 and #2 were revisited. Five seeps had
low flow and possible springsnail
habitat, but no Quitobaquito tryonia
were found (Sorensen 2021, p. 10).
There are other unnamed seeps that
occur within the broader Quitobaquito
Springs area that have yet to be fully
surveyed for the Quitobaquito tryonia,
but none of them occur in the historical
range of the species. It is unknown how
many seeps in the area have the
perennial flow necessary for brooded
young, juvenile, and adult Quitobaquito
tryonia to meet their resource functions,
which include feeding, growth, survival,
and breeding (Service 2022, p. 13).
Specifically, spring flow must be
perennial to prevent desiccation and

maintain stable water quality
parameters (Hershler 1984, p. 68;
Hershler and Sada 2002, p. 256; Johnson
et al. 2013, p. 248; Martinez and Thome
2006, p. 14). Therefore, for a seep to be
suitable habitat and have reasonable
certainty that it would contribute to the
conservation of the Quitobaquito
tryonia, it must contain the essential
physical or biological feature of
perennially free-flowing spring water
with sufficient flow rate. In the current
condition and in all plausible future
scenarios, it is unlikely that any of the
seeps in the area would contain or be
able to be managed to achieve the spring
flow necessary for the Quitobaquito
tryonia, especially when conditions are
exacerbated by climate change.
Accordingly, for those springs that
occur outside of the historical range, we
cannot identify the exact habitat
parameters that will ensure the success
of the species there. Therefore, there are
no areas other than those included in
this proposed critical habitat
designation that we are reasonably
certain would contribute to the
conservation of the Quitobaquito
tryonia.

We are proposing to designate critical
habitat units that we have determined
based on the best scientific data
available are known to be currently
occupied and contain the physical or
biological features essential to the
conservation of the Quitobaquito
tryonia. Additional areas outside the
aquatic habitat within each subunit are
included in the proposed designation to
assist in maintaining the hydrology of
the aquatic features. Sources of
occupancy data on the Quitobaquito
tryonia are from all available reports
since monitoring of the species began in
2002 (Martinez and Sorensen 2016,
entire; Bogan 2018, entire; Williams and
Sorensen 2019, entire; AZGFD 2021,
entire; Sorensen 2022, entire). We
determined localities to be occupied at
the time of listing if they are identified
as extant in the SSA report (Service
2022, pp. 16—20). Extirpated
populations are not included because
the spring sources that supported them
no longer have the essential physical or
biological features to support the
species now or in the future.
Specifically, these areas no longer have
water, and it is unlikely that
groundwater would support spring flow
in these areas.

We obtained information on ecology
and habitat requirements of the
Quitobaquito tryonia from multiple
sources, as identified in the SSA report
as explained above (Service 2022, pp. 7—
13). For mapping of proposed critical
habitat, we used Organ Pipe Cactus


https://www.regulations.gov
https://www.regulations.gov

Federal Register/Vol. 88, No. 176/ Wednesday, September 13, 2023 /Proposed Rules

62739

National Monument geo-referenced data
of aquatic habitats that have perennial
spring flow, adequate water quality, and
substrates and aquatic vegetation that
support extant populations of the
Quitobaquito tryonia. There are two
areas that contain the physical or
biological features needed by the
Quitobaquito tryonia: a human-made
concrete spring run and a natural seep.
We delineated the extent of critical
habitat along the spring run by the
physical boundary of the concrete
channel and southwest spring trench
with an average width of 2 m (6.4 ft)
along this length to capture areas where
water pools along the channel. Water
provided by the springs does not flow
outside of this human-made channel
and corresponding pools. For Hillside
Seep #2, we delineated the extent of
critical habitat along the seep from the
point of origin of the seep downhill a
distance of 15.2 m (50 ft), which is the
longest known length of flow from the
seep (Service 2022, p. 20). We included
all area within 5 m (16.4 ft) of this
length to capture any future
hydrological changes of flow patterns
that may occur over time in this area,
both upslope and downslope of the
seep. This also captures the habitat
associated with the upslope and
downslope of the watershed. In other
words, this area incorporates most of the
habitat that has the potential to impact
the seep and any Quitobaquito tryonia
individuals depending on that seep
(Martin 2023b, pers. comm.). We used
two different methods because the water
in the channel is confined within a
human-made concrete structure, and the
seep is naturally occurring, so there is
more variability in width of sheet flow
(overland storm runoff).

In summary, for areas within the
geographical area occupied by the
species at the time of listing, we

delineated critical habitat unit
boundaries using the following criteria:

(1) We compiled all available data
from observations of the Quitobaquito
tryonia;

(2) We identified, based on the best
scientific data available, populations
that are extant at the time of listing
(current) versus those that are
extirpated;

(3) We identified areas containing the
components comprising the essential
physical or biological features that may
require special management
considerations or protection; and

(4) We circumscribed boundaries of
potential critical habitat based on the
above information that reflect current
habitat conditions.

While the human-made concrete
spring run that provides habitat for the
Quitobaquito tryonia is included in the
proposed critical habitat designation for
the species, when determining proposed
critical habitat boundaries, we made
every effort to avoid including other
developed areas such as lands covered
by buildings, pavement, and other
structures because such lands lack
physical or biological features necessary
for the Quitobaquito tryonia. The scale
of the maps we prepared under the
parameters for publication within the
Code of Federal Regulations may not
reflect the exclusion of such other
developed lands. Any such lands
inadvertently left inside critical habitat
boundaries shown on the maps of this
proposed rule have been excluded by
text in the proposed rule and are not
proposed for designation as critical
habitat. Therefore, if the critical habitat
is finalized as proposed, a Federal
action involving these lands would not
trigger section 7 consultation with
respect to critical habitat and the
requirement of no adverse modification
unless the specific action would affect

the physical or biological features in the
adjacent critical habitat. We propose to
designate as critical habitat areas that
we have determined are occupied at the
time of listing (i.e., currently occupied)
and that contain one or more of the
physical or biological features that are
essential to support the life-history
processes of the species.

One unit, composed of two subunits,
is proposed for designation based on
one or more of the physical or biological
features being present to support the
Quitobaquito tryonia’s life-history
processes. Both subunits contain all of
the identified physical or biological
features and support multiple life-
history processes.

The proposed critical habitat
designation is defined by the map, as
modified by any accompanying
regulatory text, presented at the end of
this document under Proposed
Regulation Promulgation. We include
more detailed information on the
boundaries of the critical habitat
designation in the preamble of this
document. We will make the
coordinates or plot points or both on
which the map is based available to the
public on https://www.regulations.gov
at Docket No. FWS-R2-ES-2023-0073
and on our internet site at https://
www.fws.gov/office/arizona-ecological-
services.

Proposed Critical Habitat Designation

We are proposing one unit, composed
of two subunits, as critical habitat for
the Quitobaquito tryonia. The critical
habitat area we describe below
constitutes our current best assessment
of areas that meet the definition of
critical habitat for the Quitobaquito
tryonia. Table 2 shows the proposed
critical habitat unit and the approximate
area of each subunit. Both subunits of
the Quitobaquito Unit are occupied.

TABLE 2—PROPOSED CRITICAL HABITAT UNIT FOR THE QUITOBAQUITO TRYONIA
[Area estimates reflect all area within critical habitat boundaries]

Critical Habitat Unit

Critical Habitat Subunit

Land Ownership by Type

Size of Unit in Feet?

Occupied?

(Meters2)
Quitobaquito Unit ............... A. Spring Channel ............. Federal (NPS) .......ccceo..e. 4,455 (414) oo, Yes.
B. Hillside Seep #2 ........... Federal (NPS) ......cccccveennn 1,640 (152) wcccvveeeeeeeeeee, Yes.
TOtAl oot | s | e 6,095 (566)

Note: Area sizes may not sum due to rounding.

We present brief descriptions of both
subunits, and reasons why they meet
the definition of critical habitat for the
Quitobaquito tryonia, below.

Subunit A: Spring Channel

Subunit A in the Quitobaquito Unit
consists of 4,455 square feet (ft2) (414
square meters (m2)) of the spring
channel. This subunit is occupied and
contains all of the physical or biological

features essential to the conservation of
the species. This subunit is entirely on
Federal (NPS) land within Organ Pipe
Cactus National Monument. Threats that
are occurring in this area include
decline in spring flow from groundwater
withdrawal and drought, effects of
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climate change, and spring
modification. This subunit may require
special management considerations,
such as vegetation removal, and to the
extent possible, protection from future
groundwater withdrawals in close
proximity. NPS is already actively
managing this unit by periodically
removing a portion of emergent and
submerged vegetation to improve water
flow from the spring source, and NPS
has worked with U.S. Customs and
Border Protection on placement of wells
for border construction activities.

Subunit B: Hillside Seep #2

Subunit B in the Quitobaquito Unit
consists of 1,640 ft2 (152 m?2) of a seep
located approximately 338 ft (103 m)
from the spring channel. This subunit is
occupied and contains all of the
physical or biological features essential
to the conservation of the species. This
subunit is entirely on Federal (NPS)
land within Organ Pipe Cactus National
Monument. Threats that are occurring in
this area include decline in spring flow
from groundwater withdrawal and
drought, effects of climate change, and
spring modification. This subunit may
require the same special management
considerations and protection as
Subunit A. The NPS may manage this
unit similar to the management
discussed for Subunit A by periodically
removing a portion of emergent and
submerged vegetation.

Effects of Critical Habitat Designation
Section 7 Consultation

Section 7(a)(2) of the Act requires
Federal agencies, including the Service,
to ensure that any action they authorize,
fund, or carry out is not likely to
jeopardize the continued existence of
any endangered species or threatened
species or result in the destruction or
adverse modification of designated
critical habitat of such species. In
addition, section 7(a)(4) of the Act
requires Federal agencies to confer with
the Service on any agency action which
is likely to jeopardize the continued
existence of any species proposed to be
listed under the Act or result in the
destruction or adverse modification of
proposed critical habitat.

We published a final rule revising the
definition of destruction or adverse
modification on August 27, 2019 (84 FR
44976). Destruction or adverse
modification means a direct or indirect
alteration that appreciably diminishes
the value of critical habitat as a whole
for the conservation of a listed species.

Compliance with the requirements of
section 7(a)(2) is documented through
our issuance of:

(1) A concurrence letter for Federal
actions that may affect, but are not
likely to adversely affect, listed species
or critical habitat; or

(2) A biological opinion for Federal
actions that may affect, and are likely to
adversely affect, listed species or critical
habitat.

When we issue a biological opinion
concluding that a project is likely to
jeopardize the continued existence of a
listed species and/or destroy or
adversely modify critical habitat, we
provide reasonable and prudent
alternatives to the project, if any are
identifiable, that would avoid the
likelihood of jeopardy and/or
destruction or adverse modification of
critical habitat. We define “‘reasonable
and prudent alternatives” (at 50 CFR
402.02) as alternative actions identified
during consultation that:

(1) Can be implemented in a manner
consistent with the intended purpose of
the action,

(2) Can be implemented consistent
with the scope of the Federal agency’s
legal authority and jurisdiction,

(3) Are economically and
technologically feasible, and

(4) Would, in the Service Director’s
opinion, avoid the likelihood of
jeopardizing the continued existence of
the listed species and/or avoid the
likelihood of destroying or adversely
modifying critical habitat.

Reasonable and prudent alternatives
can vary from slight project
modifications to extensive redesign or
relocation of the project. Costs
associated with implementing a
reasonable and prudent alternative are
similarly variable.

Regulations at 50 CFR 402.16 set forth
requirements for Federal agencies to
reinitiate consultation if any of the
following four conditions occur: (1) the
amount or extent of taking specified in
the incidental take statement is
exceeded; (2) new information reveals
effects of the action that may affect
listed species or critical habitat in a
manner or to an extent not previously
considered; (3) the identified action is
subsequently modified in a manner that
causes an effect to the listed species or
critical habitat that was not considered
in the biological opinion or written
concurrence; or (4) a new species is
listed or critical habitat designated that
may be affected by the identified action.
The reinitiation requirement applies
only to actions that remain subject to
some discretionary Federal involvement
or control. As provided in 50 CFR
402.16, the requirement to reinitiate
consultations for new species listings or
critical habitat designation does not
apply to certain agency actions (e.g.,

land management plans issued by the
Bureau of Land Management in certain
circumstances).

Application of the ““Destruction or
Adverse Modification” Standard

The key factor related to the
destruction or adverse modification
determination is whether
implementation of the proposed Federal
action directly or indirectly alters the
designated critical habitat in a way that
appreciably diminishes the value of the
critical habitat for the conservation of
the listed species. As discussed above,
the role of critical habitat is to support
physical or biological features essential
to the conservation of a listed species
and provide for the conservation of the
species.

Section 4(b)(8) of the Act requires us
to briefly evaluate and describe, in any
proposed or final regulation that
designates critical habitat, activities
involving a Federal action that may
violate section 7(a)(2) of the Act by
destroying or adversely modifying such
habitat, or that may be affected by such
designation.

Activities that we may, during a
consultation under section 7(a)(2) of the
Act, consider likely to destroy or
adversely modify critical habitat
include, but are not limited to:

(1) Actions that would decrease the
amount of water available in the spring
channel or seep used by the
Quitobaquito tryonia. Such activities
could include, but are not limited to,
groundwater pumping, impoundment,
and water diversion. These activities
could decrease the amount of
springflow so that the spring channel or
seep becomes smaller, intermittent, or
dry, and thereby could reduce the
amount of space, prey, and cover
available for Quitobaquito tryonia.

(2) Actions that would alter habitat
used by the Quitobaquito tryonia. Such
actions could include the maintenance
of springheads, stream or channel
courses, and ponds. Maintaining
springheads and human-made or natural
spring channels will maximize the
amount of springflow available to
Quitobaquito tryonia. The spring
channel that supports Quitobaquito
tryonia was channelized and requires
constant management to stop
encroaching vegetation from completely
filling in the channel.

(3) Actions that would impact water
quality of the spring system used by the
Quitobaquito tryonia. Such activities
could include, but are not limited to,
presence of contaminants, livestock
grazing, and spring modification.
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Exemptions

Application of Section 4(a)(3) of the Act

Section 4(a)(3)(B)(i) of the Act (16
U.S.C. 1533(a)(3)(B)(i)) provides that the
Secretary shall not designate as critical
habitat any lands or other geographical
areas owned or controlled by the
Department of Defense (DoD), or
designated for its use, that are subject to
an integrated natural resources
management plan (INRMP) prepared
under section 101 of the Sikes Act
Improvement Act of 1997 (16 U.S.C.
670a), if the Secretary determines in
writing that such plan provides a benefit
to the species for which critical habitat
is proposed for designation. No DoD
lands with a completed INRMP are
within the proposed critical habitat
designation.

Consideration of Impacts Under Section
4(b)(2) of the Act

Section 4(b)(2) of the Act states that
the Secretary shall designate and make
revisions to critical habitat on the basis
of the best available scientific data after
taking into consideration the economic
impact, national security impact, and
any other relevant impact of specifying
any particular area as critical habitat.
The Secretary may exclude an area from
designated critical habitat based on
economic impacts, impacts on national
security, or any other relevant impacts.
Exclusion decisions are governed by the
regulations at 50 CFR 424.19 and the
Policy Regarding Implementation of
Section 4(b)(2) of the Endangered
Species Act (hereafter, the 2016
Policy’’; 81 FR 7226, February 11, 2016),
both of which were developed jointly
with the National Marine Fisheries
Service (NMFS). We also refer to a 2008
Department of the Interior Solicitor’s
opinion entitled, “The Secretary’s
Authority to Exclude Areas from a
Critical Habitat Designation under
Section 4(b)(2) of the Endangered
Species Act” (M—37016).

In considering whether to exclude a
particular area from the designation, we
identify the benefits of including the
area in the designation, identify the
benefits of excluding the area from the
designation, and evaluate whether the
benefits of exclusion outweigh the
benefits of inclusion. If the analysis
indicates that the benefits of exclusion
outweigh the benefits of inclusion, the
Secretary may exercise discretion to
exclude the area only if such exclusion
would not result in the extinction of the
species. In making the determination to
exclude a particular area, the statute on
its face, as well as the legislative history,
are clear that the Secretary has broad
discretion regarding which factor(s) to

use and how much weight to give to any
factor. In our final rules, we explain any
decision to exclude areas, as well as
decisions not to exclude, to make clear
the rational basis for our decision. We
describe below the process that we use
for taking into consideration each
category of impacts and any initial
analyses of the relevant impacts.

Consideration of Economic Impacts

Section 4(b)(2) of the Act and its
implementing regulations require that
we consider the economic impact that
may result from a designation of critical
habitat. To assess the probable
economic impacts of a designation, we
must first evaluate specific land uses or
activities and projects that may occur in
the area of the critical habitat. We then
must evaluate the impacts that a specific
critical habitat designation may have on
restricting or modifying specific land
uses or activities for the benefit of the
species and its habitat within the areas
proposed. We then identify which
conservation efforts may be the result of
the species being listed under the Act
versus those attributed solely to the
designation of critical habitat for this
particular species. The probable
economic impact of a proposed critical
habitat designation is analyzed by
comparing scenarios both “with critical
habitat” and “without critical habitat.”

The “without critical habitat”
scenario represents the baseline for the
analysis, which includes the existing
regulatory and socio-economic burden
imposed on landowners, managers, or
other resource users potentially affected
by the designation of critical habitat
(e.g., under the Federal listing as well as
other Federal, State, and local
regulations). Therefore, the baseline
represents the costs of all efforts
attributable to the listing of the species
under the Act (i.e., conservation of the
species and its habitat incurred
regardless of whether critical habitat is
designated). The “with critical habitat”
scenario describes the incremental
impacts associated specifically with the
designation of critical habitat for the
species. The incremental conservation
efforts and associated impacts would
not be expected without the designation
of critical habitat for the species. In
other words, the incremental costs are
those attributable solely to the
designation of critical habitat, above and
beyond the baseline costs. These are the
costs we use when evaluating the
benefits of inclusion and exclusion of
particular areas from the final
designation of critical habitat should we
choose to conduct a discretionary
section 4(b)(2) exclusion analysis.

Executive Orders (E.O.s) 12866 and
13563 direct Federal agencies to assess
the costs and benefits of available
regulatory alternatives in quantitative
(to the extent feasible) and qualitative
terms. Executive Order 14094 reaffirms
the principles of E.O. 12866 and E.O.
13563 and states that regulatory analysis
should facilitate agency efforts to
develop regulations that serve the
public interest, advance statutory
objectives, and are consistent with E.O.
12866, E.O. 13563, and the Presidential
Memorandum of January 20, 2021
(Modernizing Regulatory Review).
Consistent with the E.O. regulatory
analysis requirements, our effects
analysis under the Act may take into
consideration impacts to both directly
and indirectly affected entities, where
practicable and reasonable. If sufficient
data are available, we assess to the
extent practicable the probable impacts
to both directly and indirectly affected
entities. Section 3(f) of E.O. 12866, as
amended by E.O. 14094, identifies four
criteria when a regulation is considered
a “‘significant regulatory action” and
requires additional analysis, review, and
approval if met. The criterion relevant
here is whether the designation of
critical habitat may have an economic
effect of $200 million or more in any
given year (section 3(f)(1)). Therefore,
our consideration of economic impacts
uses a screening analysis to assess
whether a designation of critical habitat
for the Quitobaquito tryonia is likely to
exceed the economically significant
threshold.

For this particular designation, we
developed an incremental effects
memorandum (IEM) considering the
probable incremental economic impacts
that may result from this proposed
designation of critical habitat. The
information contained in our IEM was
then used to develop a screening
analysis of the probable effects of the
designation of critical habitat for the
Quitobaquito tryonia (IEc 2023, entire).
We began by conducting a screening
analysis of the proposed designation of
critical habitat in order to focus our
analysis on the key factors that are
likely to result in incremental economic
impacts. The purpose of the screening
analysis is to filter out particular
geographical areas of critical habitat that
are already subject to such protections
and are, therefore, unlikely to incur
incremental economic impacts. In
particular, the screening analysis
considers baseline costs (i.e., absent
critical habitat designation) and
includes any probable incremental
economic impacts where land and water
use may already be subject to
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conservation plans, land management
plans, best management practices, or
regulations that protect the habitat area
as a result of the Federal listing status
of the species. Ultimately, the screening
analysis allows us to focus our analysis
on evaluating the specific areas or
sectors that may incur probable
incremental economic impacts as a
result of the designation.

The presence of the listed species in
occupied areas of critical habitat means
that any destruction or adverse
modification of those areas is also likely
to jeopardize the continued existence of
the species. Therefore, designating
occupied areas as critical habitat
typically causes little if any incremental
impacts above and beyond the impacts
of listing the species. As a result, we
generally focus the screening analysis
on areas of unoccupied critical habitat
(unoccupied units or unoccupied areas
within occupied units). Overall, the
screening analysis assesses whether
designation of critical habitat is likely to
result in any additional management or
conservation efforts that may incur
incremental economic impacts. This
screening analysis combined with the
information contained in our IEM
constitute what we consider to be our
draft economic analysis (DEA) of the
proposed critical habitat designation for
the Quitobaquito tryonia; our DEA is
summarized in the narrative below.

As part of our screening analysis, we
considered the types of economic
activities that are likely to occur within
the areas likely affected by the critical
habitat designation. In our evaluation of
the probable incremental economic
impacts that may result from the
proposed designation of critical habitat
for the Quitobaquito tryonia, first we
identified, in the IEM dated March 8,
2023, probable incremental economic
impacts associated with the following
categories of activities: (1) Federal lands
management (NPS, Organ Pipe Cactus
National Monument); (2) groundwater
pumping; and (3) border security
operations (U.S. Customs and Border
Protection). We considered each
industry or category individually.
Additionally, we considered whether
their activities have any Federal
involvement. Critical habitat
designation generally will not affect
activities that do not have any Federal
involvement; under the Act, designation
of critical habitat only affects activities
conducted, funded, permitted, or
authorized by Federal agencies. If we
list the species, in areas where the
Quitobaquito tryonia is present, Federal
agencies would be required to consult
with the Service under section 7 of the
Act on activities they authorize, fund, or

carry out that may affect the species. If,
when we list the species, we also
finalize this proposed critical habitat
designation, Federal agencies would be
required to consider the effects of their
actions on the designated habitat, and if
the Federal action may affect critical
habitat, our consultations would
include an evaluation of measures to
avoid the destruction or adverse
modification of critical habitat.

In our IEM, we attempted to clarify
the distinction between the effects that
would result from the species being
listed and those attributable to the
critical habitat designation (i.e.,
difference between the jeopardy and
adverse modification standards) for the
Quitobaquito tryonia’s critical habitat.
Because the designation of critical
habitat for the Quitobaquito tryonia is
being proposed concurrently with the
listing, it has been our experience that
it is more difficult to discern which
conservation efforts are attributable to
the species being listed and those which
would result solely from the designation
of critical habitat. However, the
following specific circumstances in this
case help to inform our evaluation: (1)
The essential physical or biological
features identified for critical habitat are
the same features essential for the life
requisites of the species, and (2) any
actions that would likely adversely
affect the essential physical or biological
features of occupied critical habitat are
also likely to adversely affect the species
itself. The IEM outlines our rationale
concerning this limited distinction
between baseline conservation efforts
and incremental impacts of the
designation of critical habitat for this
species. This evaluation of the
incremental effects has been used as the
basis to evaluate the probable
incremental economic impacts of this
proposed designation of critical habitat.

The proposed critical habitat
designation for the Quitobaquito tryonia
consists of a single unit with two
subunits currently occupied by the
species. We are not proposing to
designate any units of unoccupied
habitat. The proposed Quitobaquito
Unit totals 6,095 square feet (566 square
meters) and is entirely within federally
owned land at Organ Pipe Cactus
National Monument. In this area, any
actions that may affect the species or its
habitat would also affect designated
critical habitat, and it is unlikely that
there would be any additional
recommendations or project
modifications to avoid adversely
modifying critical habitat above those
we would recommend for avoiding
jeopardy. Therefore, only administrative
costs of conducting any section 7

consultation are expected in all of the
proposed critical habitat designation.
While this additional analysis will
require time and resources by both the
Federal action agency and the Service,
it is believed that, in most
circumstances, these costs would
predominantly be administrative in
nature and would not be significant.

We estimate that approximately one
informal consultation may occur
annually in proposed critical habitat
areas. Annual incremental costs to the
Service, Federal action agencies, and
third parties associated with this
consultation are anticipated to be
approximately $2,600. The designation
of critical habitat for the Quitobaquito
tryonia, which is located on Federal
lands, is not expected to trigger
additional requirements under State or
local regulations, nor is the designation
expected to have perceptional effects on
markets. Additional section 7 efforts to
conserve the Quitobaquito tryonia are
not predicted to result from the
designation of critical habitat. As this
economic screening analysis finds that
the designation is not likely to result in
additional or different project
modifications, ancillary economic
benefits are not anticipated. The above-
mentioned administrative costs are
highly unlikely to exceed $200 million
in a given year.

We are soliciting data and comments
from the public on the DEA discussed
above. During the development of a
final designation, we will consider the
information presented in the DEA and
any additional information on economic
impacts we receive during the public
comment period to determine whether
any specific areas should be excluded
from the final critical habitat
designation under authority of section
4(b)(2) of the Act, our implementing
regulations at 50 CFR 424.19, and the
2016 Policy. We may exclude an area
from critical habitat if we determine that
the benefits of excluding the area
outweigh the benefits of including the
area, provided the exclusion will not
result in the extinction of this species.

Consideration of National Security
Impacts

Section 4(a)(3)(B)(i) of the Act may
not cover all DoD lands or areas that
pose potential national-security
concerns (e.g., a DoD installation that is
in the process of revising its INRMP for
a newly listed species or a species
previously not covered). If a particular
area is not covered under section
4(a)(3)(B)(i), then national-security or
homeland-security concerns are not a
factor in the process of determining
what areas meet the definition of
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“critical habitat.” However, the Service
must still consider impacts on national
security, including homeland security,
on those lands or areas not covered by
section 4(a)(3)(B)(i) because section
4(b)(2) requires the Service to consider
those impacts whenever it designates
critical habitat. Accordingly, if DoD,
Department of Homeland Security
(DHS), or another Federal agency has
requested exclusion based on an
assertion of national-security or
homeland-security concerns, or we have
otherwise identified national-security or
homeland-security impacts from
designating particular areas as critical
habitat, we generally have reason to
consider excluding those areas.

However, we cannot automatically
exclude requested areas. When DoD,
DHS, or another Federal agency requests
exclusion from critical habitat on the
basis of national-security or homeland-
security impacts, we must conduct an
exclusion analysis if the Federal
requester provides information,
including a reasonably specific
justification of an incremental impact
on national security that would result
from the designation of that specific
area as critical habitat. That justification
could include demonstration of
probable impacts, such as impacts to
ongoing border-security patrols and
surveillance activities, or a delay in
training or facility construction, as a
result of compliance with section 7(a)(2)
of the Act. If the agency requesting the
exclusion does not provide us with a
reasonably specific justification, we will
contact the agency to recommend that it
provide a specific justification or
clarification of its concerns relative to
the probable incremental impact that
could result from the designation. If we
conduct an exclusion analysis because
the agency provides a reasonably
specific justification or because we
decide to exercise the discretion to
conduct an exclusion analysis, we will
defer to the expert judgment of DoD,
DHS, or another Federal agency as to:
(1) Whether activities on its lands or
waters, or its activities on other lands or
waters, have national-security or
homeland-security implications; (2) the
importance of those implications; and
(3) the degree to which the cited
implications would be adversely
affected in the absence of an exclusion.
In that circumstance, in conducting a
discretionary section 4(b)(2) exclusion
analysis, we will give great weight to
national-security and homeland-security
concerns in analyzing the benefits of
exclusion.

In preparing this proposal, we have
determined that the lands within the
proposed designation of critical habitat

for Quitobaquito tryonia are not owned
or managed by the DoD or DHS, and,
therefore, we anticipate no impact on
national security or homeland security.

Consideration of Other Relevant
Impacts

Under section 4(b)(2) of the Act, we
consider any other relevant impacts, in
addition to economic impacts and
impacts on national security discussed
above. To identify other relevant
impacts that may affect the exclusion
analysis, we consider a number of
factors, including whether there are
permitted conservation plans covering
the species in the area—such as HCPs,
safe harbor agreements, or candidate
conservation agreements with
assurances—or whether there are non-
permitted conservation agreements and
partnerships that may be impaired by
designation of, or exclusion from,
critical habitat. In addition, we look at
whether Tribal conservation plans or
partnerships, Tribal resources, or
government-to-government
relationships of the United States with
Tribal entities may be affected by the
designation. We also consider any State,
local, social, or other impacts that might
occur because of the designation.

Summary of Exclusions Considered
Under Section 4(b)(2) of the Act

In preparing this proposal, we have
determined that no HCPs or other
management plans for the Quitobaquito
tryonia currently exist, and the
proposed designation does not include
any Tribal lands or trust resources or
any lands for which designation would
have any economic or national security
impacts. Therefore, we anticipate no
impact on Tribal lands, partnerships, or
HCPs from this proposed critical habitat
designation; thus, as described above,
we are not considering excluding any
particular areas from the designation on
the basis of the presence of conservation
agreements or impacts to trust
resources.

However, if through the public
comment period we receive information
that we determine indicates that there
are potential economic, national
security, or other relevant impacts from
designating particular areas as critical
habitat, then as part of developing the
final designation of critical habitat, we
will evaluate that information and may
conduct a discretionary exclusion
analysis to determine whether to
exclude those areas under the authority
of section 4(b)(2) of the Act and our
implementing regulations at 50 CFR
424.19. If we receive a request for
exclusion of a particular area and after
evaluation of supporting information we

do not exclude, we will fully describe
our decision in the final rule for this
action.

Required Determinations
Clarity of the Rule

We are required by E.O.s 12866 and
12988 and by the Presidential
Memorandum of June 1, 1998, to write
all rules in plain language. This means
that each rule we publish must:

(1) Be logically organized;

(2) Use the active voice to address
readers directly;

(3) Use clear language rather than
jargon;

(4) Be divided into short sections and
sentences; and

(5) Use lists and tables wherever
possible.

If you feel that we have not met these
requirements, send us comments by one
of the methods listed in ADDRESSES. To
better help us revise the rule, your
comments should be as specific as
possible. For example, you should tell
us the numbers of the sections or
paragraphs that are unclearly written,
which sections or sentences are too
long, the sections where you feel lists or
tables would be useful, etc.

Regulatory Planning and Review
(Executive Orders 12866, 13563, and
14094)

Executive Order (E.O.) 12866, as
reaffirmed by E.O. 13563 and E.O.
14094, provides that the Office of
Information and Regulatory Affairs
(OIRA) in the Office of Management and
Budget (OMB) will review all significant
rules. OIRA has determined that this
rule is not significant.

Executive Order 13563 reaffirms the
principles of E.O. 12866 while calling
for improvements in the Nation’s
regulatory system to promote
predictability, to reduce uncertainty,
and to use the best, most innovative,
and least burdensome tools for
achieving regulatory ends. The
Executive order directs agencies to
consider regulatory approaches that
reduce burdens and maintain flexibility
and freedom of choice for the public
where these approaches are relevant,
feasible, and consistent with regulatory
objectives. E.O. 13563 emphasizes
further that regulations must be based
on the best available science and that
the rulemaking process must allow for
public participation and an open
exchange of ideas.

Executive Order 14094 reaffirms the
principles of E.O. 12866 and E.O. 13563
and states that regulatory analysis
should facilitate agency efforts to
develop regulations that serve the
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public interest, advance statutory
objectives, and are consistent with E.O.
12866, E.O. 13563, and the Presidential
Memorandum of January 20, 2021
(Modernizing Regulatory Review).
Regulatory analysis, as practicable and
appropriate, shall recognize distributive
impacts and equity, to the extent
permitted by law.

We have developed this proposed rule
in a manner consistent with these
requirements.

Regulatory Flexibility Act (5 U.S.C. 601
et seq.)

Under the Regulatory Flexibility Act
(RFA; 5 U.S.C. 601 et seq.), as amended
by the Small Business Regulatory
Enforcement Fairness Act of 1996
(SBREFA; 5 U.S.C. 801 et seq.),
whenever an agency is required to
publish a notice of rulemaking for any
proposed or final rule, it must prepare
and make available for public comment
a regulatory flexibility analysis that
describes the effects of the rule on small
entities (i.e., small businesses, small
organizations, and small government
jurisdictions). However, no regulatory
flexibility analysis is required if the
head of the agency certifies the rule will
not have a significant economic impact
on a substantial number of small
entities. The SBREFA amended the RFA
to require Federal agencies to provide a
certification statement of the factual
basis for certifying that the rule will not
have a significant economic impact on
a substantial number of small entities.

According to the Small Business
Administration, small entities include
small organizations such as
independent nonprofit organizations;
small governmental jurisdictions,
including school boards and city and
town governments that serve fewer than
50,000 residents; and small businesses
(13 CFR 121.201). Small businesses
include manufacturing and mining
concerns with fewer than 500
employees, wholesale trade entities
with fewer than 100 employees, retail
and service businesses with less than $5
million in annual sales, general and
heavy construction businesses with less
than $27.5 million in annual business,
special trade contractors doing less than
$11.5 million in annual business, and
agricultural businesses with annual
sales less than $750,000. To determine
whether potential economic impacts to
these small entities are significant, we
considered the types of activities that
might trigger regulatory impacts under
this designation as well as types of
project modifications that may result. In
general, the term “significant economic
impact” is meant to apply to a typical

small business firm’s business
operations.

Under the RFA, as amended, and as
understood in light of recent court
decisions, Federal agencies are required
to evaluate the potential incremental
impacts of rulemaking on those entities
directly regulated by the rulemaking
itself; in other words, the RFA does not
require agencies to evaluate the
potential impacts to indirectly regulated
entities. The regulatory mechanism
through which critical habitat
protections are realized is section 7 of
the Act, which requires Federal
agencies, in consultation with the
Service, to ensure that any action
authorized, funded, or carried out by the
agency is not likely to destroy or
adversely modify critical habitat.
Therefore, under section 7, only Federal
action agencies are directly subject to
the specific regulatory requirement
(avoiding destruction and adverse
modification) imposed by critical
habitat designation. Consequently, it is
our position that only Federal action
agencies would be directly regulated if
we adopt the proposed critical habitat
designation. The RFA does not require
evaluation of the potential impacts to
entities not directly regulated.
Moreover, Federal agencies are not
small entities. Therefore, because no
small entities would be directly
regulated by this rulemaking, the
Service certifies that, if made final as
proposed, the proposed critical habitat
designation will not have a significant
economic impact on a substantial
number of small entities.

In summary, we have considered
whether the proposed designation
would result in a significant economic
impact on a substantial number of small
entities. For the above reasons and
based on currently available
information, we certify that, if made
final, the proposed critical habitat
designation would not have a significant
economic impact on a substantial
number of small business entities.
Therefore, an initial regulatory
flexibility analysis is not required.

Energy Supply, Distribution, or Use—
Executive Order 13211

Executive Order 13211 (Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use) requires agencies
to prepare statements of energy effects
when undertaking certain actions. In
our economic analysis, we did not find
that this proposed critical habitat
designation would significantly affect
energy supplies, distribution, or use.
Therefore, this action is not a significant

energy action, and no statement of
energy effects is required.

Unfunded Mandates Reform Act (2
U.S.C. 1501 et seq.)

In accordance with the Unfunded
Mandates Reform Act (2 U.S.C. 1501 et
seq.), we make the following finding:

(1) This proposed rule would not
produce a Federal mandate. In general,
a Federal mandate is a provision in
legislation, statute, or regulation that
would impose an enforceable duty upon
State, local, or Tribal governments, or
the private sector, and includes both
“Federal intergovernmental mandates”
and “Federal private sector mandates.”
These terms are defined in 2 U.S.C.
658(5)—(7). “Federal intergovernmental
mandate” includes a regulation that
“would impose an enforceable duty
upon State, local, or Tribal
governments”” with two exceptions. It
excludes ““a condition of Federal
assistance.” It also excludes “‘a duty
arising from participation in a voluntary
Federal program,” unless the regulation
“relates to a then-existing Federal
program under which $500,000,000 or
more is provided annually to State,
local, and Tribal governments under
entitlement authority,” if the provision
would “increase the stringency of
conditions of assistance’ or “place caps
upon, or otherwise decrease, the Federal
Government’s responsibility to provide
funding,” and the State, local, or Tribal
governments ‘“‘lack authority” to adjust
accordingly. At the time of enactment,
these entitlement programs were:
Medicaid; Aid to Families with
Dependent Children work programs;
Child Nutrition; Food Stamps; Social
Services Block Grants; Vocational
Rehabilitation State Grants; Foster Care,
Adoption Assistance, and Independent
Living; Family Support Welfare
Services; and Child Support
Enforcement. “Federal private sector
mandate” includes a regulation that
“would impose an enforceable duty
upon the private sector, except (i) a
condition of Federal assistance or (ii) a
duty arising from participation in a
voluntary Federal program.”

The designation of critical habitat
does not impose a legally binding duty
on non-Federal Government entities or
private parties. Under the Act, the only
regulatory effect is that Federal agencies
must ensure that their actions are not
likely to destroy or adversely modify
critical habitat under section 7. While
non-Federal entities that receive Federal
funding, assistance, or permits, or that
otherwise require approval or
authorization from a Federal agency for
an action, may be indirectly impacted
by the designation of critical habitat, the
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legally binding duty to avoid
destruction or adverse modification of
critical habitat rests squarely on the
Federal agency. Furthermore, to the
extent that non-Federal entities are
indirectly impacted because they
receive Federal assistance or participate
in a voluntary Federal aid program, the
Unfunded Mandates Reform Act would
not apply, nor would critical habitat
shift the costs of the large entitlement
programs listed above onto State
governments.

(2) We do not believe that this rule
would significantly or uniquely affect
small governments because it will not
produce a Federal mandate of $200
million or greater in any year, that is, it
is not a “‘significant regulatory action”
under the Unfunded Mandates Reform
Act. The designation of critical habitat
imposes no obligations on State or local
governments. Therefore, a small
government agency plan is not required.

Takings—Executive Order 12630

In accordance with E.O. 12630
(Government Actions and Interference
with Constitutionally Protected Private
Property Rights), we have analyzed the
potential takings implications of
designating critical habitat for the
Quitobaquito tryonia in a takings
implications assessment. The Act does
not authorize the Service to regulate
private actions on private lands or
confiscate private property as a result of
critical habitat designation. Designation
of critical habitat does not affect land
ownership, or establish any closures, or
restrictions on use of or access to the
designated areas. Furthermore, the
designation of critical habitat does not
affect landowner actions that do not
require Federal funding or permits, nor
does it preclude development of habitat
conservation programs or issuance of
incidental take permits to permit actions
that do require Federal funding or
permits to go forward. However, Federal
agencies are prohibited from carrying
out, funding, or authorizing actions that
would destroy or adversely modify
critical habitat. A takings implications
assessment has been completed for the
proposed designation of critical habitat
for the Quitobaquito tryonia, and it
concludes that, if adopted, this
designation of critical habitat does not
pose significant takings implications for
lands within or affected by the
designation.

Federalism—Executive Order 13132

In accordance with E.O. 13132
(Federalism), this proposed rule does
not have significant Federalism effects.
A federalism summary impact statement
is not required. In keeping with

Department of the Interior and
Department of Commerce policy, we
requested information from, and
coordinated development of this
proposed critical habitat designation
with, appropriate State resource
agencies. From a federalism perspective,
the designation of critical habitat
directly affects only the responsibilities
of Federal agencies. The Act imposes no
other duties with respect to critical
habitat, either for States and local
governments, or for anyone else. As a
result, the proposed rule does not have
substantial direct effects either on the
States, or on the relationship between
the Federal government and the States,
or on the distribution of powers and
responsibilities among the various
levels of government. The proposed
designation may have some benefit to
these governments because the areas
that contain the features essential to the
conservation of the species are more
clearly defined, and the physical or
biological features of the habitat
necessary for the conservation of the
species are specifically identified. This
information does not alter where and
what federally sponsored activities may
occur. However, it may assist State and
local governments in long-range
planning because they no longer have to
wait for case-by-case section 7
consultations to occur.

Where State and local governments
require approval or authorization from a
Federal agency for actions that may
affect critical habitat, consultation
under section 7(a)(2) of the Act would
be required. While non-Federal entities
that receive Federal funding, assistance,
or permits, or that otherwise require
approval or authorization from a Federal
agency for an action, may be indirectly
impacted by the designation of critical
habitat, the legally binding duty to
avoid destruction or adverse
modification of critical habitat rests
squarely on the Federal agency.

Civil Justice Reform—Executive Order
12988

In accordance with E.O. 12988 (Civil
Justice Reform), the Office of the
Solicitor has determined that the rule
would not unduly burden the judicial
system and that it meets the
requirements of sections 3(a) and 3(b)(2)
of the Order. We have proposed
designating critical habitat in
accordance with the provisions of the
Act. To assist the public in
understanding the habitat needs of the
species, this proposed rule identifies the
physical or biological features essential
to the conservation of the species. The
proposed areas of critical habitat is
presented on a map, and the proposed

rule provides several options for the
interested public to obtain more
detailed location information, if desired.

Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.)

This rule does not contain
information collection requirements,
and a submission to the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.) is not required.
We may not conduct or sponsor and you
are not required to respond to a
collection of information unless it
displays a currently valid OMB control
number.

National Environmental Policy Act (42
U.S.C. 4321 et seq.)

Regulations adopted pursuant to
section 4(a) of the Act are exempt from
the National Environmental Policy Act
(NEPA; 42 U.S.C. 4321 et seq.) and do
not require an environmental analysis
under NEPA. We published a notice
outlining our reasons for this
determination in the Federal Register
on October 25, 1983 (48 FR 49244). This
includes listing, delisting, and
reclassification rules, as well as critical
habitat designations. In a line of cases
starting with Douglas County v. Babbitt,
48 F.3d 1495 (9th Cir. 1995), the courts
have upheld this position.

Government-to-Government
Relationship with Tribes

In accordance with the President’s
memorandum of April 29, 1994
(Government-to-Government Relations
with Native American Tribal
Governments; 59 FR 22951), E.O. 13175
(Consultation and Coordination with
Indian Tribal Governments), and the
Department of the Interior’s manual at
512 DM 2, we readily acknowledge our
responsibility to communicate
meaningfully with federally recognized
Tribes on a government-to-government
basis. In accordance with Secretaries’
Order 3206 of June 5, 1997 (American
Indian Tribal Rights, Federal-Tribal
Trust Responsibilities, and the
Endangered Species Act), we readily
acknowledge our responsibilities to
work directly with Tribes in developing
programs for healthy ecosystems, to
acknowledge that Tribal lands are not
subject to the same controls as Federal
public lands, to remain sensitive to
Indian culture, and to make information
available to Tribes. We have determined
that no Tribal lands fall within the
boundaries of the proposed critical
habitat for the Quitobaquito tryonia, so
no Tribal lands would be affected by the
proposed designation.
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List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Plants, Reporting and
recordkeeping requirements,
Transportation, Wildlife.

Proposed Regulation Promulgation

Accordingly, we propose to amend
part 17, subchapter B of chapter I, title
50 of the Code of Federal Regulations,
as set forth below:

PART 17—ENDANGERED AND
THREATENED WILDLIFE AND PLANTS

m 1. The authority citation for part 17
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 1531—
1544; and 4201-4245, unless otherwise
noted.

m 2.In §17.11, in paragraph (h), amend
the List of Endangered and Threatened
Wildlife by adding an entry for
“Tryonia, Quitobaquito” in alphabetical
order under SNAILS to read as follows:

§17.11 Endangered and threatened
wildlife.
* * * * *

(h) * % %

Common name Scientific name

Where listed Status

Listing citations and applicable rules

* *

Tryonia, Quitobaquito

* * *

SNAILS

.................... E

* *

[Federal Register citation when published as a final rule];
50 CFR 17.95(f).cH

* *

m 3.In § 17.95, amend paragraph (f) by
adding an entry for “Quitobaquito
Tryonia (Tryonia quitobaquitae)”
following the entry for “Diamond
tryonia (Pseudotryonia adamantina)
and Gonzales tryonia (Tryonia
circumstriata)” to read as follows:

§17.95 Critical habitat—fish and wildlife.

(f) Clams and Snails.

Quitobaquito Tryonia (Tryonia
quitobaquitae)

(1) The critical habitat unit and its
subunits are depicted for Pima County,
Arizona, on the map in this entry.

(2) Within these areas, the physical or
biological features essential to the
conservation of the Quitobaquito tryonia
consist of the following components:

(i) Perennially free-flowing spring
water with sufficient flow rate;

(ii) Sufficient amount of periphyton to
support all life stages of the
Quitobaquito tryonia;

(iii) Presence of hard or coarse
substrates (including cobble and gravel)
or a combination of coarse and fine
substrates (including sand and/or silt);

(iv) Aquatic emergent and submergent
vegetation, including native
macrophytes such as sedges
(Schoenoplectus spp.) and rushes
(Juncus spp.), occurring at densities that
do not impede spring flow;

(v) Water quality parameters that
support all life stages of the
Quitobaquito tryonia, including:

(A) Adequate levels of temperature,
pH, and conductivity; and

(B) Absence of contaminants, or a
level of contaminants low enough that
it does not negatively impact necessary
water quality conditions for
Quitobaquito tryonia individuals; and

(vi) Absence of nonnative species, or
a level of nonnative species low enough
that it does not impede resource
availability for or result in mortality of
Quitobaquito tryonia individuals.

(3) Critical habitat includes the
human-made concrete spring run that
provides habitat for the Quitobaquito
tryonia; critical habitat does not include
other human-made structures (such as
buildings, aqueducts, runways, roads,
and other paved areas) and the land on
which they are located existing within
the legal boundaries on the effective
date of the final rule.

(4) Data layers defining map units
were created using ESRI ArcGIS
mapping software along with various
spatial layers. We used ground-truthed
data provided by Organ Pipe Cactus
National Monument staff that depicts all
aquatic habitat used by the Quitobaquito
tryonia, including southwest
Quitobaquito Spring, a human-made
trench that connects Quitobaquito
Springs to a human-made channel, and
a human-made channel that connects
the southwest trench to the pond.
ArcGIS was also used to calculate area
in square feet and square meters, and
was used to determine longitude and
latitude coordinates in decimal degrees.
The coordinate system used in mapping

and calculating area and locations
within the unit was Universal
Transverse Mercator (UTM) conformal
projection with 1983 North American
Datum in Zone 12. The map in this
entry, as modified by any accompanying
regulatory text, establishes the
boundaries of the critical habitat
designation. The coordinates or plot
points or both on which the map is
based are available to the public at the
Service’s internet site at https://
www.fws.gov/office/arizona-ecological-
services, at https://www.regulations.gov
at Docket No. FWS-R2-ES-2023-0073,
and at the field office responsible for
this designation. You may obtain field
office location information by
contacting one of the Service regional
offices, the addresses of which are listed
at 50 CFR 2.2.

(5) Quitobaquito Unit, Pima County,
Arizona.

(i) Quitobaquito Unit consists of two
subunits:

(A) Subunit A consists of 4,455 square
feet (ft2) (414 square meters (m2)) of the
spring channel. This subunit is entirely
on federally owned land in Organ Pipe
Cactus National Monument.

(B) Subunit B consists of 1,640 ft2
(152 m?2) of a seep located
approximately 338 ft (103 m) from the
spring channel. This subunit is entirely
on federally owned land in Organ Pipe
Cactus National Monument.

(ii) Map of Quitobaquito Unit follows:
Figure 1 to Quitobaquito Tryonia

(Tryonia quitobaquitae) paragraph (5)
BILLING CODE 4333-15-P
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Critical Habitat for Quitobaquito Tryonia
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List of Fisheries for 2024

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comment.

SUMMARY: The NMFS publishes its
proposed List of Fisheries (LOF) for
2024, as required by the Marine
Mammal Protection Act (MMPA). The
LOF for 2024 reflects new information
on interactions between commercial
fisheries and marine mammals. NMFS
must classify each commercial fishery
on the LOF into one of three categories
under the MMPA based upon the level
of mortality and serious injury of marine
mammals that occurs incidental to each
fishery. The classification of a fishery on
the LOF determines whether
participants in that fishery are subject to
certain provisions of the MMPA, such as
those on registration, observer coverage,
and take reduction plan (TRP)
requirements.

DATES: Comments must be received by
October 13, 2023.

ADDRESSES: You may submit comments
on this document, identified by NOAA—
NMFS-2023-0042, by either of the
following methods:

Electronic Submission: Submit all
electronic public comments via the
Federal e-Rulemaking Portal. Go to
https://www.regulations.gov and enter
NOAA-NMFS-2023-0042 in the Search
box. Click on the “Comment” icon,
complete the required fields, and enter
or attach your comments.

Mail: Chief, Marine Mammal and Sea
Turtle Conservation Division, Office of
Protected Resources, NMFS, 1315 East-
West Highway, Silver Spring, MD
20910.

Instructions: Comments sent by any
other method, to any other address or
individual, or received after the end of
the comment period, may not be
considered by NMFS. All comments
received are a part of the public record
and will generally be posted for public
viewing on https://www.regulations.gov
without change. All personal identifying
information (e.g., name, address, etc.),
confidential business information, or
otherwise sensitive information

submitted voluntarily by the sender will
be publicly accessible. NMFS will
accept anonymous comments (enter N/
A in the required fields if you wish to
remain anonymous).

FOR FURTHER INFORMATION CONTACT:
Jaclyn Taylor, Office of Protected
Resources, 301-427-8402; Cheryl Cross,
Greater Atlantic Region, 978—281-9100;
Jessica Powell, Southeast Region, 727—
824-5312; Dan Lawson, West Coast
Region, 206-526—4740; Suzie Teerlink,
Alaska Region, 907-586—7240; Elena
Duke, Pacific Islands Region, 808-725—
5085. Individuals who use a
telecommunications device for the
hearing impaired may call the Federal
Information Relay Service at 1-800—
877-8339 between 8 a.m. and 4 p.m.
Eastern time, Monday through Friday,
excluding Federal holidays.
SUPPLEMENTARY INFORMATION:

What is the List of Fisheries?

Section 118 of the MMPA requires
NMFS to place all U.S. commercial
fisheries into one of three categories
based on the level of incidental
mortality and serious injury of marine
mammals occurring in each fishery (16
U.S.C. 1387(c)(1)). The classification of
a fishery on the LOF determines
whether participants in that fishery may
be required to comply with certain
provisions of the MMPA, such as those
on registration, observer coverage, and
take reduction plan requirements.
NMFS must reexamine the LOF
annually, considering new information
in the Marine Mammal Stock
Assessment Reports (SARs) and other
relevant sources, and publish in the
Federal Register any necessary changes
to the LOF after notice and opportunity
for public comment (16 U.S.C. 1387
(©)()(C)).

How does NMFS determine in which
category a fishery is placed?

The definitions for the fishery
classification criteria can be found in
the implementing regulations for section
118 of the MMPA (50 CFR 229.2). The
criteria are also summarized here.

Fishery Classification Criteria

The fishery classification criteria
consist of a two-tiered, stock-specific
approach that first addresses the total
impact of all fisheries on each marine
mammal stock and then addresses the
impact of individual fisheries on each
stock. This approach is based on
consideration of the rate, in numbers of
animals per year, of incidental
mortalities and serious injuries of
marine mammals due to commercial
fishing operations relative to the
potential biological removal (PBR) level

for each marine mammal stock. The
MMPA (16 U.S.C. 1362 (20)) defines the
PBR level as the maximum number of
animals, not including natural
mortalities, that may be removed from a
marine mammal stock, while allowing
that stock to reach or maintain its
optimum sustainable population. This
definition can also be found in the
implementing regulations for section
118 of the MMPA (50 CFR 229.2).

Tier 1: Tier 1 considers the
cumulative fishery mortality and serious
injury for a particular stock. If the total
annual mortality and serious injury of a
marine mammal stock, across all
fisheries, is less than or equal to 10
percent of the PBR level of the stock, all
fisheries interacting with the stock will
be placed in Category III (unless those
fisheries interact with other stock(s) for
which total annual mortality and
serious injury is greater than 10 percent
of PBR). Otherwise, these fisheries are
subject to the next tier (Tier 2) of
analysis to determine their
classification.

Tier 2: Tier 2 considers fishery-
specific mortality and serious injury for
a particular stock.

Category I: Annual mortality and
serious injury of a stock in a given
fishery is greater than or equal to 50
percent of the PBR level (i.e., frequent
incidental mortality and serious injury
of marine mammals).

Category II: Annual mortality and
serious injury of a stock in a given
fishery is greater than 1 percent and less
than 50 percent of the PBR level (i.e.,
occasional incidental mortality and
serious injury of marine mammals).

Category III: Annual mortality and
serious injury of a stock in a given
fishery is less than or equal to 1 percent
of the PBR level (i.e., a remote
likelihood of or no known incidental
mortality and serious injury of marine
mamimals).

Additional details regarding how the
categories were determined are
provided in the preamble to the final
rule implementing section 118 of the
MMPA (60 FR 45086, August 30, 1995).

Because fisheries are classified on a
per-stock basis, a fishery may qualify as
one category for one marine mammal
stock and another category for a
different marine mammal stock. A
fishery is typically classified on the LOF
at its highest level of classification (e.g.,
a fishery qualifying for Category III for
one marine mammal stock and for
Category II for another marine mammal
stock will be listed under Category II).
Stocks driving a fishery’s classification
are denoted with a superscript “1” in
tables 1 and 2.
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Other Criteria That May Be Considered

The tier analysis requires a minimum
amount of data, and NMFS does not
have sufficient data to perform a tier
analysis on certain fisheries. Therefore,
NMEFS has classified certain fisheries by
analogy to other fisheries that use
similar fishing techniques or gear that
are known to cause mortality or serious
injury of marine mammals, or according
to factors discussed in the final LOF for
1996 (60 FR 67063, December 28, 1995)
and listed in the regulatory definition of
a Category II fishery. In the absence of
reliable information indicating the
frequency of incidental mortality and
serious injury of marine mammals by a
commercial fishery, NMFS will
determine whether the incidental
mortality or serious injury is
“occasional”” by evaluating other factors
such as fishing techniques, gear used,
methods used to deter marine mammals,
target species, seasons and areas fished,
qualitative data from logbooks or
fishermen reports, stranding data, and
the species and distribution of marine
mammals in the area, or at the
discretion of the Assistant
Administrator for Fisheries (50 CFR
229.2).

Further, eligible commercial fisheries
not specifically identified on the LOF
are deemed to be Category II fisheries
until the next LOF is published (50 CFR
229.2).

How does NMFS determine which
species or stocks are included as
incidentally killed or injured in a
fishery?

The LOF includes a list of marine
mammal species and/or stocks
incidentally killed or injured in each
commercial fishery. The list of species
and/or stocks incidentally killed or
injured includes “‘serious” and ‘“‘non-
serious” documented injuries as
described later in the List of Species
and/or Stocks Incidentally Killed or
Injured in the Pacific Ocean and List of
Species and/or Stocks Incidentally
Killed or Injured in the Atlantic Ocean,
Gulf of Mexico, and Caribbean sections.
To determine which species or stocks
are included as incidentally killed or
injured in a fishery, NMFS annually
reviews the information presented in
the current SARs and injury
determination reports. SARs are brief
reports summarizing the status of each
stock of marine mammals occurring in
waters under U.S. jurisdiction,
including information on the identity
and geographic range of the stock,
population statistics related to
abundance, trend, and annual
productivity, notable habitat concerns,

and estimates of human-caused
mortality and serious injury (M/SI) by
source. The SARs are based upon the
best available scientific information and
provide the most current and inclusive
information on each stock’s PBR level
and level of interaction with
commercial fishing operations. The best
available scientific information used in
the SARs and reviewed for the 2024
LOF generally summarizes data from
2016-2020. NMFS also reviews other
sources of new information, including
injury determination reports, bycatch
estimation reports, observer data,
logbook data, stranding data,
disentanglement network data,
fishermen self-reports (i.e., MMPA
mortality/injury reports), and anecdotal
reports from that time period. In some
cases, more recent information may be
available and used in the LOF.

For fisheries with observer coverage,
species or stocks are generally removed
from the list of marine mammal species
and/or stocks incidentally killed or
injured if no interactions are
documented in the five-year timeframe
summarized in that year’s LOF. For
fisheries with no observer coverage and
for observed fisheries with evidence
indicating that undocumented
interactions may be occurring (e.g.,
fishery has low observer coverage and
stranding network data include
evidence of fisheries interactions that
cannot be attributed to a specific
fishery), species and stocks may be
retained for longer than five years. For
these fisheries, NMFS will review the
other sources of information listed
above and use its discretion to decide
when it is appropriate to remove a
species or stock.

Where does NMFS obtain information
on the level of observer coverage in a
fishery on the LOF?

The best available information on the
level of observer coverage and the
spatial and temporal distribution of
observed marine mammal interactions is
presented in the SARs. Data obtained
from the observer program and observer
coverage levels are important tools in
estimating the level of marine mammal
mortality and serious injury in
commercial fishing operations. Starting
with the 2005 SARs, each Pacific and
Alaska SAR includes an appendix with
detailed descriptions of each Category I
and II fishery on the LOF, including the
observer coverage in those fisheries. For
Atlantic fisheries, this information can
be found in the LOF Fishery Fact
Sheets. The SARs do not provide
detailed information on observer
coverage in Category III fisheries
because, under the MMPA, Category III

fisheries are not required to
accommodate observers aboard vessels
due to the remote likelihood of
mortality and serious injury of marine
mammals. Fishery information
presented in the SARs’ appendices and
other resources referenced during the
tier analysis may include: level of
observer coverage; target species; levels
of fishing effort; spatial and temporal
distribution of fishing effort;
characteristics of fishing gear and
operations; management and
regulations; and interactions with
marine mammals. Copies of the SARs
are available on the NMFS Office of
Protected Resources website at: https://
www.fisheries.noaa.gov/national/
marine-mammal-protection/marine-
mammal-stock-assessment-reports-
region. Information on observer
coverage levels in Category I, II, and III
fisheries can be found in the fishery fact
sheets on the NMFS Office of Protected
Resources’ website: https://
www.fisheries.noaa.gov/national/
marine-mammal-protection/list-
fisheries-summary-tables. Additional
information on observer programs in
commercial fisheries can be found on
the NMFS National Observer Program’s
website: https://www.fisheries.noaa.gov/
national/fisheries-observers/national-
observer-program.

How do I find out if a specific fishery
is in Category I, II, or III?

The LOF includes three tables that list
all U.S. commercial fisheries by
Category. table 1 lists all of the
commercial fisheries in the Pacific
Ocean (including Alaska); table 2 lists
all of the commercial fisheries in the
Atlantic Ocean, Gulf of Mexico, and
Caribbean; and table 3 lists all U.S.
authorized commercial fisheries on the
high seas. A fourth table, table 4, lists
all commercial fisheries managed under
applicable TRPs or take reduction teams
(TRT).

Are high seas fisheries included on the
LOF?

Beginning with the 2009 LOF, NMFS
includes high seas fisheries in table 3 of
the LOF, along with the number of valid
High Seas Fishing Compliance Act
(HSFCA) permits in each fishery. As of
2004, NMFS issues HSFCA permits only
for high seas fisheries analyzed in
accordance with the National
Environmental Policy Act (NEPA) and
the Endangered Species Act (ESA). The
authorized high seas fisheries are broad
in scope and encompass multiple
specific fisheries identified by gear type.
For the purposes of the LOF, the high
seas fisheries are subdivided based on
gear type (e.g., trawl, longline, purse
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seine, gillnet, troll, etc.) to provide more
detail on composition of effort within
these fisheries. Many fisheries operate
in both U.S. waters and on the high
seas, creating some overlap between the
fisheries listed in tables 1 and 2 and
those in table 3. In these cases, the high
seas component of the fishery is not
considered a separate fishery, but an
extension of a fishery operating within
U.S. waters (listed in table 1 or 2).
NMFS designates those fisheries in
tables 1, 2, and 3 with an asterisk (*)
after the fishery’s name. The number of
HSFCA permits listed in table 3 for the
high seas components of these fisheries
operating in U.S. waters does not
necessarily represent additional effort
that is not accounted for in tables 1 and
2. Many vessels/participants holding
HSFCA permits also fish within U.S.
waters and are included in the number
of vessels and participants operating
within those fisheries in tables 1 and 2.
HSFCA permits are valid for 5 years,
during which time Fishery Management
Plans (FMPs) can change. Therefore,
some vessels/participants may possess
valid HSFCA permits without the ability
to fish under the permit because it was
issued for a gear type that is no longer
authorized under the most current FMP.
For this reason, the number of HSFCA
permits displayed in table 3 is likely
higher than the actual U.S. fishing effort
on the high seas. For more information
on how NMFS classifies high seas
fisheries on the LOF, see the preamble
text in the final 2009 LOF (73 FR 73032,
December 1, 2008). Additional
information about HSFCA permits can
be found at https://
www.fisheries.noaa.gov/permit/high-
seas-fishing-permits.

Where can I find specific information
on fisheries listed on the LOF?

Starting with the 2010 LOF, NMFS
developed summary documents, or
fishery fact sheets, for each Category I
and II fishery on the LOF. These fishery
fact sheets provide the full history of
each Category I and II fishery, including:
(1) when the fishery was added to the
LOF; (2) the basis for the fishery’s initial
classification; (3) classification changes
to the fishery; (4) changes to the list of
species and/or stocks incidentally killed
or injured in the fishery; (5) fishery gear
and methods used; (6) observer coverage
levels; (7) fishery management and
regulation; and (8) applicable TRPs or
TRTs, if any. These fishery fact sheets
are updated after each final LOF and
can be found under “How Do I Find Out
if a Specific Fishery is in Category I, II,
or III?”” on the NMFS Office of Protected
Resources’ website: https://
www.fisheries.noaa.gov/national/

marine-mammal-protection/marine-
mammal-protection-act-list-fisheries,
linked to the ““List of Fisheries
Summary” table. NMFS is developing
similar fishery fact sheets for each
Category III fishery on the LOF.
However, due to the large number of
Category III fisheries on the LOF and the
lack of accessible and detailed
information on many of these fisheries,
the development of these fishery fact
sheets is taking significant time to
complete. NMFS began posting Category
III fishery fact sheets online with the
LOF for 2016.

Am I required to register under the
MMPA?

Owners of vessels or gear engaging in
a Category I or II fishery are required
under the MMPA (16 U.S.C. 1387(c)(2)),
as described in 50 CFR 229.4, to register
with NMFS and obtain a marine
mammal authorization to lawfully take
marine mammals incidental to
commercial fishing operations. The take
of threatened or endangered marine
mammals requires an additional
authorization. Owners of vessels or gear
engaged in a Category III fishery are not
required to register with NMFS or
obtain a marine mammal authorization.

How do I register, renew and receive
my Marine Mammal Authorization
Program authorization certificate?

NMFS has integrated the MMPA
registration process, implemented
through the Marine Mammal
Authorization Program (MMAP), with
existing state and Federal fishery
license, registration, or permit systems
for Category I and II fisheries on the
LOF. Participants in these fisheries are
automatically registered under the
MMAP and are not required to submit
registration or renewal materials.

In the Pacific Islands, West Coast, and
Alaska regions, NMFS will issue vessel
or gear owners an authorization
certificate via U.S. mail or with their
state or Federal license or permit at the
time of issuance or renewal. In the
Southeast Region, NMFS will issue
vessel or gear owners an authorization
certificate via U.S. mail automatically at
the beginning of each calendar year. In
the Greater Atlantic Region, NMFS will
issue vessel or gear owners an
authorization certificate electronically.
The certificate can be downloaded and/
or printed at: https://
www.fisheries.noaa.gov/national/
marine-mammal-protection/marine-
mammal-authorization-
program#obtaining-a-marine-mammal-
authorization-certificate. Printed copies
can be mailed upon request by

contacting nmfs.gar.mmapcert@
noaa.gov or 978-281-9120.

Vessel or gear owners who participate
in fisheries in these regions and have
not received authorization certificates
by the beginning of the calendar year, or
with renewed fishing licenses, must
contact the appropriate NMFS Regional
Office (see FOR FURTHER INFORMATION
CONTACT). Authorization certificates
may also be obtained by visiting the
MMAP website https://
www.fisheries.noaa.gov/national/
marine-mammal-protection/marine-
mammal-authorization-
program#obtaining-a-marine-mammal-
authorization-certificate.

The authorization certificate, or a
copy, must be on board the vessel while
it is operating in a Category I or II
fishery, or for non-vessel fisheries, in
the possession of the person in charge
of the fishing operation (50 CFR
229.4(e)). Although efforts are made to
limit the issuance of authorization
certificates to only those vessel or gear
owners that participate in Category I or
II fisheries, not all state and Federal
license or permit systems distinguish
between fisheries as classified by the
LOF. Therefore, some vessel or gear
owners in Category III fisheries may
receive authorization certificates even
though they are not required for
Category III fisheries.

Individuals fishing in Category I and
II fisheries for which no state or Federal
license or permit is required must
register with NMFS by contacting their
appropriate Regional Office (see
ADDRESSES).

Am I required to submit reports when

I kill or injure a marine mammal
during the course of commercial fishing
operations?

In accordance with the MMPA (16
U.S.C. 1387(e)) and 50 CFR 229.6, any
vessel owner or operator, or gear owner
or operator (in the case of non-vessel
fisheries), participating in a fishery
listed on the LOF must report to NMFS
all incidental mortalities and injuries of
marine mammals that occur during
commercial fishing operations,
regardless of the category in which the
fishery is placed (I, II, or III) within 48
hours of the end of the fishing trip or,
in the case of non-vessel fisheries,
fishing activity. “Injury” is defined in
50 CFR 229.2 as a wound or other
physical harm. In addition, any animal
that ingests fishing gear or any animal
that is released with fishing gear
entangling, trailing, or perforating any
part of the body is considered injured,
regardless of the presence of any wound
or other evidence of injury, and must be
reported.
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Mortality/injury reporting forms and
instructions for submitting forms to
NMEFS can be found at: https://
www.fisheries.noaa.gov/national/
marine-mammal-protection/marine-
mammal-authorization-
program#reporting-a-death-or-injury-of-
a-marine-mammal-during-commercial-
fishing-operations or by contacting the
appropriate regional office (see FOR
FURTHER INFORMATION CONTACT). Forms
may be submitted via any of the
following means: (1) online using the
electronic form; (2) emailed as an
attachment to nmfs.mireport@noaa.gov;
(3) faxed to the NMFS Office of
Protected Resources at 301-713-0376;
or (4) mailed to the NMFS Office of
Protected Resources (mailing address is
provided on the postage-paid form that
can be printed from the web address
listed above). Reporting requirements
and procedures are found in 50 CFR
229.6.

Am I required to take an observer
aboard my vessel?

Individuals participating in a
Category I or II fishery are required to
accommodate an observer aboard their
vessel(s) upon request from NMFS.
MMPA section 118 states that the
Secretary is not required to place an
observer on a vessel if the facilities for
quartering an observer or performing
observer functions are so inadequate or
unsafe that the health or safety of the
observer or the safe operation of the
vessel would be jeopardized; thereby
authorizing the exemption of vessels too
small to safely accommodate an
observer from this requirement.
Observer requirements are found in 50
CFR 229.7.

Am I required to comply with any
marine mammal TRP regulations?

Table 4 provides a list of fisheries
affected by TRPs and TRTs. TRP
regulations are found at 50 CFR 229.30
through 229.37. A description of each
TRT and copies of each TRP can be
found at: https://
www.fisheries.noaa.gov/national/
marine-mammal-protection/marine-
mammal-take-reduction-plans-and-
teams. It is the responsibility of fishery
participants to comply with applicable
take reduction regulations.

Where can I find more information
about the LOF and the MMAP?

Information regarding the LOF and
the MMAP, including registration
procedures and forms; current and past
LOFs; descriptions of each Category I
and II fishery and some Category III
fisheries; observer requirements; and
marine mammal mortality/injury

reporting forms and submittal
procedures; may be obtained at: https://
www.fisheries.noaa.gov/national/
marine-mammal-protection/marine-
mammal-protection-act-list-fisheries, or
from any NMFS Regional Office at the
addresses listed below:

NMFS, Greater Atlantic Regional
Fisheries Office, 55 Great Republic
Drive, Gloucester, MA 01930-2298,
Attn: Cheryl Cross;

NMFS, Southeast Region, 263 13th
Avenue South, St. Petersburg, FL 33701,
Attn: Jessica Powell;

NMEFS, West Coast Region, Long
Beach Office, 501 W Ocean Blvd., Suite
4200, Long Beach, CA 90802-4213,
Attn: Dan Lawson;

NMFS, Alaska Region, Protected
Resources, P.O. Box 22668, 709 West
9th Street, Juneau, AK 99802, Attn:
Suzie Teerlink; or

NMEFS, Pacific Islands Regional
Office, Protected Resources Division,
1845 Wasp Blvd., Building 176,
Honolulu, HI 96818, Attn: Elena Duke.

Sources of Information Reviewed for
the 2024 LOF

NMFS reviewed the marine mammal
incidental mortality and serious injury
information presented in the SARs for
all fisheries to determine whether
changes in fishery classification are
warranted. The SARs are based on the
best scientific information available at
the time of preparation, including the
level of mortality and serious injury of
marine mammals that occurs incidental
to commercial fishery operations and
the PBR levels of marine mammal
stocks. The information contained in the
SARs is reviewed by regional Scientific
Review Groups (SRGs) representing
Alaska, the Pacific (including Hawaii),
and the U.S. Atlantic, Gulf of Mexico,
and Caribbean. The SRGs were
established by the MMPA to review the
science that informs the SARs, and to
advise NMFS on marine mammal
population status, trends, and stock
structure; uncertainties in the science,
research needs, and other issues.

NMFS also reviewed other sources of
new information, including marine
mammal stranding and entanglement
data, observer program data, fishermen
self-reports, reports to the SRGs,
conference papers, FMPs, and ESA
documents.

The LOF for 2024 was based on,
among other things, stranding data;
fishermen self-reports; and SARs,
primarily the 2022 SARs, which are
based on data from 2016—2020. The
SARs referenced in this LOF include:
2021 (87 FR 47385, August 3, 2022) and
2022 (88 FR 54592, August 11, 2023).
The SARs are available at: https://

www.fisheries.noaa.gov/national/
marine-mammal-protection/marine-
mamimal-stock-assessment-reports-
region.

Request for Public Input on
Aquaculture Fishery Descriptions

As information on risks to marine
mammals from aquaculture remains
limited, NMFS is soliciting public
comment to inform how we evaluate the
potential risk to marine mammals from
aquaculture operations for future LOFs.
Specifically, we are requesting
information on the following in both
state and Federal waters in the Atlantic,
Caribbean and Pacific:

1. Incidences of marine mammal
interactions with aquaculture gear,
including details of where and when
these interactions occurred, the gear
type(s) involved, and whether or not
mortality and/or injury occurred.

2. Gear characteristics, operational
practices used (e.g., anchoring systems,
deterrence technologies to avoid
interactions), and temporal and spatial
variation in aquaculture operations.

3. Practical ways of grouping different
aquaculture gears into a single fishery,
such as grouping according to regional
differences and/or operational and/or
gear characteristics (e.g., if similar gears
are used to farm shellfish and
macroalgae, both target species should
be listed under the same fishery).

4. How integrated multi-trophic
aquaculture (the cooperative cultivation
of multiple organisms occupying
different trophic levels) should be
characterized. For example, whether
multi-trophic aquaculture should be
classified holistically as a separate
fishery, or by the gear type that presents
the highest risk amongst the gear types
that are being used.

Summary of Changes to the LOF for
2024

The following summarizes changes to
the LOF for 2024, including the
classification of fisheries, fisheries
listed, the estimated number of vessels/
persons in a particular fishery, and the
species and/or stocks that are
incidentally killed or injured in a
particular fishery. In the 2022 Pacific
and Alaska SARs, stock structure for
humpback whales and the Southeast
Alaska harbor porpoise were revised,
respectively. The three existing North
Pacific humpback whale stocks (Central
North Pacific, Western North Pacific
and CA/OR/WA) were replaced by five
stocks: (1) Western North Pacific, (2)
Hawai’i, (3) Mexico-North Pacific, (4)
Central America/Southern Mexico CA/
OR/WA and (5) Mainland Mexico-CA/
OR/WA (Young et al., 2023, Carretta et
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al., 2023). The Southeast Alaska harbor
porpoise stock was revised and split
into three stocks: (1) the Northern
Southeast Alaska inland waters, (2)
Southern Southeast Alaska inland
waters, and (3) Yakutat/Southeast
Alaska offshore waters (Young et al.,
2023). Changes to the LOF for 2024
based on these revised stock structures
are summarized below.

NMFS adds one fishery, removes six
fisheries and reclassifies four fisheries
in the LOF for 2024. NMFS also makes
changes to the estimated number of
vessels/persons and list of species and/
or stocks killed or injured in certain
fisheries. The classifications and
definitions of U.S. commercial fisheries
for 2024 are identical to those provided
in the LOF for 2023, except for the
changes discussed below. State and
regional abbreviations used in the
following paragraphs include: AK
(Alaska), CA (California), FL (Florida),
GA (Georgia), HI (Hawaii), NC (North
Carolina), OR (Oregon), SC (South
Carolina), WA (Washington) and WNA
(Western North Atlantic).

Commercial Fisheries in the Pacific
Ocean

Classification of Fisheries

NMFS proposes to reclassify the
Category II AK Southeast salmon drift
gillnet fishery to a Category I fishery
based on M/SI of the Southern
Southeast Alaska inland waters stock of
harbor porpoise. Mean annual estimated
M/SI of the Southern Southeast Alaska
inland waters stock of harbor porpoise
in the AK Southeast salmon drift gillnet
fishery is 7.4 which is 121 percent of the
stock’s PBR (6.1) (Young et al., 2023).
Therefore, because the estimated M/SI is
greater than or equal to 50 percent of
PBR (Tier 2 analysis), NMFS proposes to
reclassify the AK Southeast salmon drift
gillnet fishery from a Category Il to a
Category I fishery.

NMFS proposes to reclassify the
Category II CA Dungeness crab pot
fishery to a Category I fishery based on
M/SI of the Central America/Southern
Mexico-CA/OR/WA stock of humpback
whale. Mean annual estimated M/SI of
the Central America/Southern Mexico-
CA/OR/WA stock of humpback whale is
2.01 which is 57 percent of the stock’s
PBR (3.5 whales) (Carretta et al., 2023).
Therefore, because the estimated M/SI is
greater than or equal to 50 percent of
PBR, NMFS proposes to reclassify the
CA Dungeness crab pot fishery from a
Category II to a Category I fishery.

NMEF'S proposes to reclassify the
Category II AK Bering Sea, Aleutian
Islands Pacific cod pot fishery to a
Category III fishery. The Category II

classification of this fishery was based
on the mean annual estimated M/SI of
the Western North Pacific stock of
humpback whale. Total annual fishery
M/STI for the Western North Pacific stock
of humpback whale is 0.012 and PBR for
the stock is 0.2 (Young et al., 2023). A
Tier 1 analysis indicates total annual M/
SI for the Western North Pacific stock of
humpback whale is six percent of PBR.
Therefore, since total cumulative fishery
M/SI is less than 10 percent for the
Western North Pacific stock of
humpback whale and no other stocks
are driving the Category II classification
of this fishery, NMFS proposes to
reclassify the AK Bering Sea, Aleutian
Islands Pacific cod pot fishery to a
Category III fishery.

Fishery Name and Organizational
Changes and Clarification

NMFS proposes to combine the
Category III AK Dungeness crab fishery
with the Category III AK miscellaneous
invertebrates handpick fishery. These
two fisheries are prosecuted in the same
way and generally at the same time.

NMFS proposes to remove the
Category III AK roe herring and food/
bait herring beach seine fishery from the
LOF because there are no participants in
this fishery.

NMFS proposes to remove the
Category III AK state-managed waters of
Prince William Sound groundfish trawl
fishery. This fishery is included in the
Category III AK Gulf of Alaska trawl
fisheries.

NMFS proposes to remove the
Category III AK Bering Sea, Aleutian
Islands groundfish hand troll and
dinglebar troll fishery from the LOF
because there are no participants in this
fishery.

NMFS proposes to remove the
Category III AK herring spawn on kelp
dive hand/mechanical collection fishery
from the LOF because there are no
participants in this fishery.

NMEF'S proposes to add the superscript
“1” to the southern Southeast Alaska
inland waters stocks of harbor porpoise
to indicate the stock is driving the
Category I classification of the AK
Southeast salmon drift gillnet fishery.

NMEF'S proposes to add the superscript
“1” to the Central America/Southern
Mexico-CA/OR/WA stocks of humpback
whale to indicate the stock is driving
the Category I classification of the CA
Dungeness crab pot fishery. NMFS also
proposes to remove the superscript “1”
from Eastern North Pacific stock of blue
whale to indicate the stock is not
driving the Category I classification of
the CA Dungeness crab pot fishery.

NMFS proposes to remove the
superscript “1”” from the CA/OR/WA

stock of minke whale to indicate the
stock is no longer driving the Category
II classification of the CA thresher
shark/swordfish drift gillnet (>14 inch
(in) mesh) fishery.

NMEF'S proposes to add the superscript
“1” to the Central America/Southern
Mexico-CA/OR/WA stock of humpback
whale to indicate the stock is driving
the Category II classification of the CA
halibut/white seabass and other species
set gillnet (>3.5 in mesh) fishery.

NMFS proposes to add the superscript
““2” to the Category II AK Cook Inlet
salmon set gillnet fishery to indicate
this fishery is classified by analogy. This
fishery was originally classified by
analogy to other Category II Alaska
gillnet fisheries on the 1996 LOF (60 FR
67063, December 28, 1995).

NMFS proposes to remove the
superscript “2”” from the Category II AK
Yakutat salmon set gillnet fishery to
indicate this fishery is not classified by
analogy to other Category II gillnet
fisheries. Alaska marine mammal
observer program (AMMOP) bycatch
data is used to estimate incidental M/SI
in this fishery. NMFS also proposes to
add the superscript “1” to the Yakutat/
Southeast Alaska offshore waters stock
of harbor porpoise to indicate the stock
is driving the Category II classification
of the AK Yakutat salmon set gillnet
fishery.

NMFS proposes to remove the
superscript “1” from both the Eastern
North Pacific Alaska resident stock of
killer whale and Western North Pacific
stock of humpback whale to indicate the
stocks are no longer driving the
Category II classification of the AK
Bering Sea, Aleutian Islands flatfish
trawl] fishery.

NMFS proposes to add the superscript
“1” to the Central America/Southern
Mexico-CA/OR/WA stock of humpback
whale to indicate the stock is driving
the Category II classification of the CA
coonstripe shrimp pot fishery.

NMEF'S proposes to add the superscript
“1” to the Central America/Southern
Mexico-CA/OR/WA stock of humpback
whale to indicate the stock is driving
the Category II classification of the CA
spiny lobster fishery.

NMEF'S proposes to add the superscript
“1” to the Central America/Southern
Mexico-CA/OR/WA stock of humpback
whale to indicate the stock is driving
the Category II classification of the CA
spot prawn pot fishery.

NMEF'S proposes to add the superscript
“1” to the Central America/Southern
Mexico-CA/OR/WA stock of humpback
whale to indicate the stock is driving
the Category II classification of the OR
Dungeness crab pot fishery.
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NMEF'S proposes to add the superscript
“1” to both the Central America/
Southern Mexico-CA/OR/WA and
Mainland Mexico-CA/OR/WA stocks of
humpback whale to indicate the stocks
are driving the Category II classification
of the WA/OR/CA sablefish pot fishery.

NMFS proposes to add the superscript
“1” to the Central America/Southern
Mexico-CA/OR/WA stock of humpback
whale to indicate the stock is driving
the Category II classification of the WA
coastal Dungeness crab pot fishery.

NMEF'S proposes to add the superscript
“1” to the North Pacific stock of sperm
whale to indicate the stock is driving
the Category II classification of the AK
Gulf of Alaska sablefish longline fishery.

Number of Vessels/Persons

NMFS proposes to update the
estimated number of vessels/persons in
the Pacific Ocean (table 1) as follows:

Category I

e HI deep-set longline fishery from
150 to 146 vessels/persons;

e AK Southeast salmon drift gillnet
fishery from 474 to 371 vessels/persons;

Category II

e AK Bristol Bay salmon drift gillnet
fishery from 1,862 to 1,521 vessels/
persons;

e AK Bristol Bay salmon set gillnet
fishery from 979 to 855 vessels/persons;

e AK Kodiak salmon set gillnet
fishery from 188 to 128 vessels/persons;

e AK Cook Inlet salmon set gillnet
fishery from 736 to 479 vessels/persons;

¢ AK Cook Inlet salmon drift gillnet
fishery from 569 to 355 vessels/persons;

e AK Peninsula/Aleutian Islands
salmon drift gillnet fishery from 162 to
148 vessels/persons;

e AK Peninsula/Aleutian Islands
salmon set gillnet fishery from 113 to 75
vessels/persons;

¢ AK Prince William Sound salmon
drift gillnet fishery from 537 to 483
vessels/persons;

e AK Yakutat salmon set gillnet
fishery from 168 to 95 vessels/persons;

e AK Bering Sea, Aleutian Islands
flatfish trawl fishery from 32 to 29
vessels/persons;

¢ AK Bering Sea, Aleutian Islands
pollock trawl fishery from 102 to 116
vessels/persons;

e AK Gulf of Alaska sablefish
longline fishery from 295 to 177 vessels/
persons;

e American Samoa longline fishery
from 18 to 11 vessels/persons;

e HI shortline fishery from 11 to 8
vessels/persons;

Category III

e AK Kuskokwim, Yukon, Norton
Sound, Kotzebue salmon gillnet fishery
from 1,778 to 360 vessels/persons;

e AK Prince William Sound salmon
set gillnet fishery from 29 to 25 vessels/
persons;

e AKroe herring and food/bait
herring gillnet fishery from 920 to 15
vessels/persons;

o HI inshore gillnet fishery form 27 to
26 vessels/persons;

e AK Cook Inlet salmon purse seine
fishery from 83 to 16 vessels/persons;

e AK Kodiak salmon purse seine
fishery from 376 to 159 vessels/persons;
e AK Southeast salmon purse seine
fishery from 315 to 206 vessels/persons;

o AKroe herring and food/bait
herring purse seine fishery from 356 to
31 vessels/persons;

¢ AK salmon beach seine fishery from
31 to 2 vessels/persons;

e AK salmon purse seine (Prince
William Sound, Chignik, Alaska
Peninsula) fishery from 936 to 298
vessels/persons;

e HI throw net, cast net fishery from
16 to 13 vessels/persons;

o HI seine net fishery from 16 to 17
vessels/persons;

o AK Gulf of Alaska groundfish hand
troll and dinglebar troll fishery from
unknown to 4 vessels/persons;

e AK salmon troll fishery from 1,908
to 850 vessels/persons;

e American Samoa tuna troll fishery
from 3 to 6 vessels/persons;

e HI troll fishery from 1,293 to 1,124
vessels/persons;

e HIrod and reel fishery from 246 to
235 vessels/persons;

e Guam tuna troll fishery from 465 to
450 vessels/persons;

e AK Bering Sea, Aleutian Islands
Pacific cod longline fishery from 45 to
26 vessels/persons;

o AK Bering Sea, Aleutian Islands
sablefish longline fishery from 22 to 8
vessels/persons;

e AK Bering Sea, Aleutian Islands
halibut longline fishery from 127 to 84
vessels/persons;

o AK Gulf of Alaska halibut longline
fishery from 855 to 689 vessels/persons;

¢ AK Gulf of Alaska Pacific cod
longline fishery from 92 to 23 vessels/
persons;

o AK octopus/squid longline fishery
from 3 to 0 vessels/persons;

o HI kaka line fishery from 16 to 17
vessels/persons;

e HI vertical line fishery from 5 to 6
vessels/persons;

e AK Bering Sea, Aleutian Islands
Atka mackerel trawl] fishery from 13 to
17 vessels/persons;

e AK Bering Sea, Aleutian Islands
Pacific cod trawl fishery from 72 to 64
vessels/persons;

¢ AK Bering Sea, Aleutian Islands
rockfish trawl fishery from 17 to 22
vessels/persons;

o AK Gulf of Alaska flatfish trawl
fishery from 36 to 16 vessels/persons;

o AK Gulf of Alaska Pacific cod trawl
fishery from 55 to 12 vessels/persons;

e AK Gulf of Alaska pollock trawl
fishery from 67 to 60 vessels/persons;

o AK Gulf of Alaska rockfish trawl
fishery from 43 to 35 vessels/persons;

e AK Kodiak food/bait herring otter
trawl fishery from 4 to 0 vessels/
persons;

¢ AK shrimp otter trawl and beam
trawl fishery from 38 to 12 vessels/
persons;

e AK Bering Sea, Aleutian Islands
Pacific cod pot fishery from 59 to 80
vessels/persons;

e AK Bering Sea, Aleutian Islands
sablefish pot fishery from 16 to 15
vessels/persons;

¢ AK Bering Sea, Aleutian Islands
crab pot fishery from 540 to 73 vessels/
persons;

e AK Gulf of Alaska crab pot fishery
from 271 to 86 vessels/persons;

¢ AK Gulf of Alaska Pacific cod pot
fishery from 116 to 48 vessels/persons;

¢ AK Gulf of Alaska sablefish pot
fishery from 248 to 129 vessels/persons;

¢ AK Southeast Alaska shrimp pot
fishery from 99 to 104 vessels/persons;

e AK shrimp pot, except Southeast
fishery from 141 to 77 vessels/persons;

¢ AK octopus/squid pot fishery from
15 to 0 vessels/persons;

e HI crab trap fishery from 3 to 4
vessels/persons;

e HI crab net fishery from 3 to 4
vessels/persons;

e HI Kona crab loop net fishery from
24 to 13 vessels/persons;

e American Samoa bottomfish fishery
from 46 to 44 vessels/persons;

e Commonwealth of the Northern
Mariana Islands bottomfish fishery from
12 to 7 vessels/persons;

¢ Guam bottomfish fishery from 84 to
63 vessels/persons;

e HI bottomfish handline fishery from
404 to 382 vessels/persons;

e HI inshore handline fishery from
182 to 158 vessels/persons;

e HI pelagic handline fishery from
311 to 271 vessels/persons;

¢ AK Gulf of Alaska groundfish jig
fishery from 214 to 68 vessels/persons;

e AK halibut jig fishery from 71 to 5
vessels/persons;

¢ AK herring spawn on kelp pound
net fishery from 291 to 143 vessels/
persons;

¢ AK Southeast herring roe/food/bait
pound net fishery from 2 to 1 vessels/
persons;

¢ AK clam fishery from 130 to 57
vessels/persons;
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¢ AK miscellaneous invertebrates
handpick fishery from 214 to 188
vessels/persons;

e HI black coral diving fishery from
less than 3 to none recorded;

e HI handpick fishery from 28 to 25
vessels/persons;

e HI lobster diving fishery from 10 to
12 vessels/persons;

e HI spearfishing fishery from 79 to
67 vessels/persons, and

e HI aquarium collecting fishery from
39 to none recorded.

List of Species and/or Stocks
Incidentally Killed or Injured in the
Pacific Ocean

NMFS proposes to add the Beringia
stock of bearded seal to the list of
species/stocks incidentally killed or
injured in the Category II AK Bering
Sea, Aleutian Islands pollock trawl
fishery based on an observed mortality
in 2020 (Freed et al., 2022).

NMFS proposes to add the U.S. stock
of California sea lion to the list of
species/stocks incidentally killed or
injured in the Category III CA sea
cucumber trawl fishery based on an
observed mortality in 2019 (Carretta et
al., In Review).

NMF'S proposes to remove the Hawaii
stock of striped dolphin from the list of
species/stocks incidentally killed or
injured in the Category I HI deep-set
longline fishery. This fishery is
consistently monitored through an
observer program. From 2016-2020,
there have been no reported or observed
M/SI within the EEZ in the HI deep-set
longline fishery (Carretta et al., 2023).

NMFS proposes to remove the Hawaii
stock of fin whale and Central North
Pacific stock of humpback whale from
the list of species/stocks incidentally
killed or injured in the Category II HI
shallow-set longline fishery. This
fishery has 100 percent observer
coverage, and from 2016—-2020, there
have been no reported or observed M/
SI within the EEZ in the HI shallow-set
longline fishery (Carretta ef al., 2023).

NMFS proposes to revise marine
mammal stock names on the list of
species/stocks incidentally killed or
injured for consistency with the current
stock names in the SARs as follows:

Category II AK Bristol Bay Salmon Drift
Gillnet Fishery

e Harbor seal, Bering Sea to harbor
seal, Bristol Bay; and

Category II AK Gulf of Alaska Sablefish
Longline

e Northern elephant seal, California
to Northern elephant seal, California
breeding.

NMEF'S proposes to update the harbor
porpoise stocks on the list of species/

stocks incidentally killed or injured
based on the revised stock structures in
the 2022 SAR (Young et al., 2023) as
follows:

Category I AK Southeast Salmon Drift
Gillnet Fishery

e Harbor porpoise, southeast Alaska
to harbor porpoise, southern Southeast
Alaska inland waters and harbor
porpoise, northern Southeast Alaska
inland waters, and

Category II AK Yakutat Salmon Set
Gillnet Fishery

¢ Harbor porpoise, southeast Alaska
to harbor porpoise, Yakutat/Southeast
Alaska offshore waters.

NMFS proposes to update the
humpback whale stocks on the list of
species/stocks incidentally killed or
injured based on the revised stock
structures in the 2022 SAR (Carretta et
al., 2023; Young et al., 2023) as follows:

Category I AK Southeast Salmon Drift
Gillnet Fishery

e Humpback whale, Central North
Pacific to humpback whale, Hawai’i and
humpback whale, Mexico-North Pacific;

Category II CA Thresher Shark/
Swordfish Drift Gillnet (>14 in Mesh)
Fishery

¢ Humpback whale, CA/OR/WA to
humpback whale, Central America/
Southern Mexico-CA/OR/WA and
humpback whale, Mainland Mexico-
CA/OR/WA stock;

Category II CA Halibut/White Seabass
and Other Species Set Gillnet (>3.5 in
Mesh) Fishery

e Humpback whale, CA/OR/WA to
humpback whale, Central America/
Southern Mexico-CA/OR/WA and
humpback whale, Mainland Mexico-
CA/OR/WA stock;

Category II AK Kodiak Salmon Set
Gillnet Fishery

e Humpback whale, Central North
Pacific to humpback whale, Hawai’i and
humpback whale, Mexico-North Pacific;

Category II AK Cook Inlet Salmon Set
Gillnet Fishery

¢ Humpback whale, Central North
Pacific to humpback whale, Hawai’i and
humpback whale, Mexico-North Pacific;

Category II AK Prince William Sound
Salmon Drift Gillnet Fishery

e Humpback whale, Central North
Pacific to humpback whale, Hawai’i and
humpback whale, Mexico-North Pacific;

Category II AK Yakutat Salmon Set
Gillnet Fishery

e Humpback whale, Central North
Pacific to humpback whale, Hawai’i and
humpback whale, Mexico-North Pacific;

Category II AK Bering Sea, Aleutian
Islands Pollock Trawl Fishery

e Humpback whale, Central North
Pacific to humpback whale, Hawai’i and
humpback whale, Mexico-North Pacific;

Category II CA Coonstripe Shrimp Pot
Fishery

e Humpback whale, CA/OR/WA to
humpback whale, Central America/
Southern Mexico-CA/OR/WA and
humpback whale, Mainland Mexico-
CA/OR/WA stock;

Category II CA Spiny Lobster Fishery

e Humpback whale, CA/OR/WA to
humpback whale, Central America/
Southern Mexico-CA/OR/WA and
humpback whale, Mainland Mexico-
CA/OR/WA stock;

Category II CA Spot Prawn Pot Fishery

e Humpback whale, CA/OR/WA to
humpback whale, Central America/
Southern Mexico-CA/OR/WA and
humpback whale, Mainland Mexico-
CA/OR/WA stock;

Category II CA Dungeness Crab Pot
Fishery

e Humpback whale, CA/OR/WA to
humpback whale, Central America/
Southern Mexico-CA/OR/WA and
humpback whale, Mainland Mexico-
CA/OR/WA stock;

Category II OR Dungeness Crab Pot
Fishery

e Humpback whale, CA/OR/WA to
humpback whale, Central America/
Southern Mexico-CA/OR/WA and
humpback whale, Mainland Mexico-
CA/OR/WA stock;

Category I WA/OR/CA Sablefish Pot
Fishery

e Humpback whale, CA/OR/WA to
humpback whale, Central America/
Southern Mexico-CA/OR/WA and
humpback whale, Mainland Mexico-
CA/OR/WA stock;

Category II WA Coastal Dungeness Crab
Pot Fishery

e Humpback whale, CA/OR/WA to
humpback whale, Central America/
Southern Mexico-CA/OR/WA and
humpback whale, Mainland Mexico-
CA/OR/WA stock;
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Category IIT AK Cook Inlet Salmon Purse
Seine Fishery

e Humpback whale, Central North
Pacific to humpback whale, Hawai’i and
humpback whale, Mexico-North Pacific;

Category IIT AK Kodiak Salmon Purse
Fishery

e Humpback whale, Central North
Pacific to humpback whale, Hawai’i and
humpback whale, Mexico-North Pacific;

Category III AK Southeast Salmon Purse
Seine Fishery

e Humpback whale, Central North
Pacific to humpback whale, Hawai’i and
humpback whale, Mexico-North Pacific;

Category III AK Bering Sea, Aleutian
Islands Pacific Cod Pot Fishery

e Humpback whale, Central North
Pacific to humpback whale, Hawai’i and
humpback whale, Mexico-North Pacific;

Category III Southeast Alaska Crab Pot
Fishery

e Humpback whale, Central North
Pacific to humpback whale, Hawai’i and
humpback whale, Mexico-North Pacific;

Category III Southeast Alaska Shrimp
Pot Fishery

e Humpback whale, Central North
Pacific to humpback whale, Hawai’i and
humpback whale, Mexico-North Pacific;

Category III HI Crab Trap Fishery

e Humpback whale, Central North
Pacific to humpback whale, Hawai’i,
and

Category III AK/WA/OR/CA
Commercial Passenger Vessels Fishery

e Humpback whale, Central North
Pacific to humpback whale, Hawai’i and
humpback whale, Mexico-North Pacific.

Commercial Fisheries in the Atlantic
Ocean, Gulf of Mexico, and Caribbean

Classification of Fisheries

NMEF'S proposes to reclassify the
Category III U.S. Mid-Atlantic mixed
species stop seine/weir/pound net
(except the NC roe mullet stop net)
fishery to a Category II based on M/SI
of the Northern NC estuarine system
stock of bottlenose dolphin. Mean
annual estimated M/SI of the Northern
NC estuarine stock of bottlenose
dolphin in this fishery is 2.56 percent of
PBR (7.8 dolphins). Because the
estimated M/SI is between 1 and 50
percent of the stock’s PBR, NMFS
proposes to reclassify U.S. Mid-Atlantic
mixed species stop seine/weir/pound
net (except the NC roe mullet stop net)
fishery from a Category III to a Category
1I fishery. NMFS also proposes to add
the fishery to the list of affected

fisheries for the Bottlenose Dolphin
Take Reduction Plan in table 4.

Addition of Fisheries

NMFS proposes to add the Virginia
shrimp trawl fishery as a Category II
fishery. This new fishery operates in the
Commonwealth of Virginia’s coastal
waters (within three nautical miles)
from October 1 through January 1. The
fishery uses beam trawl gear with a
fixed frame no larger than 4 feet by 16
feet, with mesh size ranging from 1.5—
2.0 inches (stretched mesh). Tows are
not to exceed 30 minutes in duration.
There are 12 authorized permits for this
fishery.

There is no information on marine
mammal M/SI incidental to this fishery.
Therefore, no marine mammal species/
stocks are identified in table 2. Marine
mammal species/stocks will be added to
the list, if incidental mortalities or
injuries are documented in this fishery.

The regulatory definition of a
Category II fishery (50 CFR 229.2)
provides for NMFS to evaluate other
factors such as: fishing techniques, gear
used, methods used to deter marine
mammals, target species, seasons and
areas fished, qualitative data from
logbooks or fisher reports, stranding
data, and the species and distribution of
marine mammals in the area when there
is no reliable information on the
frequency of incidental M/SI in a given
fishery. In the absence of reliable
information on incidental M/SI, the
Virginia shrimp trawl fishery is
proposed as a Category II fishery,
because there is no evidence of a remote
likelihood of or no known incidental M/
Slin the fishery.

Fishery Name and Organizational
Changes and Clarification

NMFS proposes to remove the
superscript “1” from the WNA stock of
long-finned pilot whale to indicate the
stock is no longer driving the Category
II classification of the Northeast mid-
water trawl (including pair trawl)
fishery.

NMFS proposes to combine the
Category II Northeast anchored float
gillnet fishery into the Category I
Northeast sink gillnet fishery. Federal
Vessel Trip Report codes do not
distinguish anchored float gillnet gear
from other types of gillnet gear.
Consequently, fishing effort for the
Northeast anchored float gillnet fishery
is included as part of reported fishing
effort for the Northeast sink gillnet
fishery. Additionally, marine mammal
bycatch in the Northeast anchored float
gillnet fishery is included in bycatch
analyses for the Northeast sink gillnet
fishery. The species that are currently

listed under the Northeast anchored
float gillnet fishery are already included
in the list of species incidentally taken
in the Northeast sink gillnet fishery.
This proposed change does not affect
either fisheries’ requirements under the
Harbor Porpoise or Atlantic Large Whale
TRPs (see table 4).

NMFS proposes to revise the fishery
descriptions for the Category I
Northeast/Mid-Atlantic American
lobster trap/pot fishery and Category II
Atlantic mixed species trap/pot fishery.
NMFS proposes to add Jonah crab as a
target species for the Category I
Northeast/Mid-Atlantic American
lobster trap/pot fishery and remove
Jonah crab as a target species from the
Category II Atlantic mixed species trap/
pot fishery. NMFS also proposes to
revise the name of the Category I
Northeast/Mid-Atlantic American
lobster and Jonah crab trap/pot fishery.

This proposed change aligns the
Northeast/Mid-Atlantic American
lobster and Atlantic mixed species trap/
pot fisheries descriptions with how the
two target species are collectively
managed. Jonah crab distribution
overlaps with that of American lobster,
and Jonah crab are caught using the
exact same gear used in the Category I
Northeast/Mid-Atlantic American
lobster trap/pot fishery. The gear used to
target Jonah crab is consistent with what
is currently described for the Category II
Northeast/Mid-Atlantic American
lobster trap/pot fishery. Currently,
participation in the Jonah crab fishery is
limited to American lobster permit
holders. The Jonah crab fishery
conforms to the specifications of the
Interstate Fishery Management Plan for
American Lobster and complies with
regulatory requirements specified for
each Lobster Management Area.

Number of Vessels/Persons

NMFS proposes to update the
estimated number of vessels/persons in
the Atlantic Ocean, Gulf of Mexico, and
Caribbean (table 2) as follows:

Category I

¢ Northeast sink gillnet fishery from
4,072 to 4,924 vessels/persons;

Category II

¢ NC inshore gillnet fishery from
2,676 to 1,157 vessels/persons; and

e NC long haul seine fishery from 22
to 10 vessels/persons.

List of Species and/or Stocks
Incidentally Killed or Injured in the
Atlantic Ocean, Gulf of Mexico, and
Caribbean

NMEFS corrects an administrative error
in table 2. NMFS proposes to update the
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bottlenose dolphin stock name from FL
Bay estuarine to FL Bay in the list of
species/stocks incidentally killed or
injured in the Category III FL spiny
lobster trap/pot fishery.

NMFS proposes to add the WNA
stock of harp seal to the list of species/
stocks incidentally killed or injured in
the Category I mid-Atlantic gillnet
fishery. From 2015 through 2019, there
were 14 observed harp seal mortalities
in the mid-Atlantic gillnet fishery
(Hayes et al., 2022).

NMEF'S proposes to add the WNA
stock of white-sided dolphin to the list
of species/stocks incidentally killed or
injured in the Category II Northeast mid-
water trawl (including pair trawl)
fishery based on a self-reported
mortality in 2020.

NMEF'S proposes to add the Biscayne
Bay estuarine stock of bottlenose
dolphin to the list of species/stocks
incidentally killed or injured in the
Category II Atlantic blue crab trap/pot
fishery. In 2020, one dolphin was
disentangled from commercial blue crab
trap/pot gear and released alive (Hayes
et al., 2023). The animal was
determined to be seriously injured
(Maze-Foley and Garrison, In Prep).

NMFS proposes to add the Charleston
estuarine system stock of bottlenose
dolphin to the list of species/stocks
incidentally killed or injured in the
Category III Atlantic Ocean, Gulf of
Mexico, Caribbean commercial
passenger fishing vessel fishery. In
2017, there was one mortality where
monofilament line was found during the
necropsy; however, it could not be
determined whether the hook and line
gear contributed to cause of death
(Hayes et al., 2023).

NMFS proposes to remove both the
SC/GA coastal and Southern migratory
coastal stocks of bottlenose dolphin
from the list of species/stocks
incidentally killed or injured in the
Category II Southeast Atlantic gillnet
fishery. This fishery is observed; and,
from 2016-2020, there have been no
reported or observed M/SI in this
fishery (Hayes et al., 2023).

NMEF'S proposes to remove the
Charleston estuarine system stock of
bottlenose dolphin from the list of
species/stocks incidentally killed or
injured in the Category II Southeastern
U.S. Atlantic, Gulf of Mexico shrimp
trawl fishery. This fishery is observed,;
and, from 2016-2020, there have been
no reported or observed M/SI in this
fishery (Hayes et al., 2023).

Commercial Fisheries on the High Seas

Fishery Name and Organizational
Changes and Clarification

NMEFS proposes to remove Category II
Atlantic Highly Migratory Species trawl
fishery from the LOF because there are
no participants in this fishery.

NMEFS proposes to remove Category II
South Pacific tuna fisheries troll fishery
from the LOF because there are no
participants in this fishery.

Number of Vessels/Persons

NMFS proposes to update the
estimated number of HSFCA permits for
high seas fisheries (table 3) as follows:

Category I

e Western Pacific pelagic (HI deep-set
component) longline fishery from 150 to
146 HSFCA permits;

Category II

o Pacific highly migratory species
drift gillnet fishery from 3 to 2 HSFCA
permits;

¢ Western and Central Pacific Ocean
tuna purse seine fishery from 34 to 14
HSFCA permits;

o South Pacific albacore troll longline
fishery from 8 to 6 HSFCA permits;

o Pacific highly migratory species
handline/pole and line fishery from 45
to 36 HSFCA permits;

¢ South Pacific albacore troll
handline/pole and line fishery from 7 to
1 HSFCA permits;

o South Pacific albacore troll fishery
from 24 to 23 HSFCA permits;

o Western Pacific pelagic troll fishery
from 7 to 6 HSFCA permits;

Category III

o Northwest Atlantic bottom longline
fishery from 2 to 1 HSFCA permits;

o Pacific highly migratory species
longline fishery from 127 to 119 HSFCA
permits;

¢ Pacific highly migratory species
purse seine fishery from 2 to 1 HSFCA
permits;

e Northwest Atlantic trawl fishery
from 3 to 1 HSFCA permits; and

o Pacific highly migratory species
troll fishery from 93 to 95 HSFCA
permits.

List of Species and/or Stocks
Incidentally Killed or Injured on the
High Seas

NMEFS proposes to remove the Hawaii
stock of striped dolphin from the list of
species/stocks incidentally killed or
injured in the Category I Western Pacific
Pelagic longline fishery (HI deep-set
component). As noted in table 3, the list
of marine mammal species and/or
stocks killed or injured in this fishery is

identical to the list of marine mammal
species and/or stocks killed or injured
in U.S. waters component of the fishery,
minus species and/or stocks that have
geographic ranges exclusively in coastal
waters. From 2016-2020, there have
been no reported or observed M/SI in
the HI deep-set longline fishery (Carretta
et al., 2023); the fishery is currently
observed at about 20-percent coverage.
Therefore, NMFS proposed to remove
the stock from both the HI deep-set
longline fishery and the Western Pacific
Pelagic longline fishery (HI deep-set
component).

NMFS proposes to remove the
unknown stock of pygmy killer whale
from the list of species/stocks
incidentally killed or injured in the
Category II Western and Central Pacific
Ocean tuna purse seine fishery. From
2016-2020, there have been no reported
or observed M/SI in the fishery (Carretta
et al., 2023); the fishery is currently
observed at about 20 percent coverage.

NMF'S proposes to remove the Hawaii
stock of fin whale and Central North
Pacific stock of humpback whale from
the list of species/stocks incidentally
killed or injured in the Category II
Western Pacific Pelagic longline fishery
(HI shallow-set component). As noted in
table 3, the list of marine mammal
species and/or stocks killed or injured
in this fishery is identical to the list of
marine mammal species and/or stocks
killed or injured in U.S. waters
component of the fishery, minus species
and/or stocks that have geographic
ranges exclusively in coastal waters.
From 2016-2020, there have been no
reported or observed M/SI in the HI
shallow-set longline fishery (Carretta et
al., 2023), which is observed at 100
percent. Therefore, NMFS proposed to
remove the stocks from both the HI
shallow-set longline fishery and the
Western Pacific Pelagic longline fishery
(HI shallow-set component).

List of Fisheries

The following tables set forth the list
of U.S. commercial fisheries according
to their classification under section 118
of the MMPA. Table 1 lists commercial
fisheries in the Pacific Ocean (including
Alaska), table 2 lists commercial
fisheries in the Atlantic Ocean, Gulf of
Mexico, and Caribbean, table 3 lists
commercial fisheries on the high seas,
and table 4 lists fisheries affected by
TRPs or TRTs.

In tables 1 and 2, the estimated
number of vessels or persons
participating in fisheries operating
within U.S. waters is expressed in terms
of the number of active participants in
the fishery, when possible. If this
information is not available, the
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estimated number of vessels or persons
licensed for a particular fishery is
provided. If no recent information is
available on the number of participants,
vessels, or persons licensed in a fishery,
then the number from the most recent
LOF is used for the estimated number of
vessels or persons in the fishery. NMFS
acknowledges that, in some cases, these
estimates may be inflations of actual
effort. For example, the State of Hawaii
does not issue fishery-specific licenses,
and the number of participants reported
in the LOF represents the number of
commercial marine license holders who
reported using a particular fishing gear
type/method at least once in a given
year, without considering how many
times the gear was used. For these
fisheries, effort by a single participant is
counted the same whether the
fisherman used the gear only once or
every day. In the Mid-Atlantic and New
England fisheries, the numbers
represent the potential effort for each
fishery, given the multiple gear types for
which several state permits may allow.
Changes made to Mid-Atlantic and New
England fishery participants will not
affect observer coverage or bycatch
estimates, as observer coverage and
bycatch estimates are based on vessel
trip reports and landings data. Tables 1
and 2 serve to provide a description of
the fishery’s potential effort (state and
Federal). If NMFS is able to gather more
accurate information on the gear types
used by state permit holders in the
future, the numbers will be updated to
reflect this change. For additional
information on fishing effort in fisheries
found on table 1 or 2, contact the
relevant regional office (contact
information included above in the
section: Where can I find more

information about the LOF and the
MMAP?).

For high seas fisheries, table 3 lists
the number of valid HSFCA permits
currently held. Although this likely
overestimates the number of active
participants in many of these fisheries,
the number of valid HSFCA permits is
the most reliable data on the potential
effort in high seas fisheries at this time.
As noted previously, the number of
HSFCA permits listed in table 3 for the
high seas components of fisheries that
also operate within U.S. waters does not
necessarily represent additional effort
that is not accounted for in tables 1 and
2. Many vessels holding HSFCA permits
also fish within U.S. waters and are
included in the number of vessels and
participants operating within those
fisheries in tables 1 and 2.

Tables 1, 2, and 3 also list the marine
mammal species and/or stocks
incidentally killed or injured (seriously
or non-seriously) in each fishery based
on SARs, injury determination reports,
bycatch estimation reports, observer
data, logbook data, stranding data,
disentanglement network data,
fishermen self-reports (i.e., MMAP
reports), and anecdotal reports. The best
available scientific information
included in these reports is based on
data through 2020. This list includes all
species and/or stocks known to be killed
or injured in a given fishery, but also
includes species and/or stocks for
which there are anecdotal records of a
mortality or injury. Additionally,
species identified by logbook entries,
stranding data, or fishermen self-reports
(i.e., MMAP reports) may not be
verified. In tables 1 and 2, NMFS has
designated those species/stocks driving
a fishery’s classification (i.e., the fishery

is classified based on mortalities and
serious injuries of a marine mammal
stock that are greater than or equal to 50
percent (Category I), or greater than 1
percent and less than 50 percent
(Category II), of a stock’s PBR) by a “1”
after the stock’s name.

In tables 1 and 2, there are several
fisheries classified as Category II that
have no recent documented mortalities
or serious injuries of marine mammals,
or fisheries that did not result in a
mortality or serious injury rate greater
than 1 percent of a stock’s PBR level
based on known interactions. NMFS has
classified these fisheries by analogy to
other Category I or II fisheries that use
similar fishing techniques or gear that
are known to cause mortality or serious
injury of marine mammals, as discussed
in the final LOF for 1996 (60 FR 67063,
December 28, 1995), and according to
factors listed in the definition of a
“Category II fishery” in 50 CFR 229.2
(i.e., fishing techniques, gear types,
methods used to deter marine mammals,
target species, seasons and areas fished,
qualitative data from logbooks or
fishermen reports, stranding data, and
the species and distribution of marine
mammals in the area). NMFS has
designated those fisheries listed by
analogy in tables 1 and 2 by adding a
“2” after the fishery’s name.

There are several fisheries in tables 1,
2, and 3 in which a portion of the
fishing vessels cross the EEZ boundary
and therefore operate both within U.S.
waters and on the high seas. These
fisheries, though listed separately on
table 1 or 2 and table 3, are considered
the same fisheries on either side of the
EEZ boundary. NMFS has designated
those fisheries in each table with an
asterisk (*) after the fishery’s name.

TABLE 1—LIST OF FISHERIES—COMMERCIAL FISHERIES IN THE PACIFIC OCEAN

Fishery description

Estimated
number of
vessels/persons

Marine mammal species and/or stocks incidentally killed or injured

Category |

Longline/Set Line Fisheries:

HI deep-set longline *~ ..o

Gillnet Fisheries:
AK Southeast salmon drift gillnet

Pot, Ring Net, and Trap Fisheries:
CA Dungeness crab pot

Bottlenose dolphin, HI Pelagic.

False killer whale, HI Pelagic.?

False killer whale, MHI Insular.

False killer whale, NWHI.

Kogia spp. (Pygmy or dwarf sperm whale), HI.
Risso’s dolphin, HI.

Rough-toothed dolphin, HI.

Short-finned pilot whale, HI.

Dall’s porpoise, AK.

Harbor porpoise, northern Southeast Alaska inland waters.
Harbor porpoise, southern Southeast Alaska inland waters.!
Harbor seal, Southeast AK.

Humpback whale, Hawai'i.

Humpback whale, Mexico-North Pacific

Pacific white-sided dolphin, North Pacific.

Steller sea lion, Eastern U.S.

Blue whale, Eastern North Pacific.
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TABLE 1—LIST OF FISHERIES—COMMERCIAL FISHERIES IN THE PACIFIC OCEAN—Continued

Estimated
Fishery description number of Marine mammal species and/or stocks incidentally killed or injured
vessels/persons

Gray whale, Eastern North Pacific.

Humpback whale, Central America/Southern Mexico-CA/OR/WA.1
Humpback whale, Mainland Mexico-CA/OR/WA.

Killer whale, Eastern North Pacific GOA, BSAI transient.

Killer whale, West Coast transient.

Northern elephant seal, CA breeding.

Category Il

Gillnet Fisheries:
CA thresher shark/swordfish drift gillnet (=14 in mesh)* .............. 21 Bottlenose dolphin, CA/OR/WA offshore.
California sea lion, U.S.
Dall’s porpoise, CA/OR/WA.
Gray whale, Eastern North Pacific.
Humpback whale, Central America/Southern Mexico-CA/OR/WA.
Humpback whale, Mainland Mexico-CA/OR/WA.
Long-beaked common dolphin, CA.
Minke whale, CA/OR/WA.
Northern elephant seal, CA breeding.
Northern right-whale dolphin, CA/OR/WA.
Pacific white-sided dolphin, CA/OR/WA.
Risso’s dolphin, CA/OR/WA.
Short-beaked common dolphin, CA/OR/WA.
Short-finned pilot whale, CA/OR/WA.1
Sperm Whale, CA/OR/WA."
CA halibut/white seabass and other species set gillnet (>3.5 in 39 e California sea lion, U.S.
mesh) *.
Gray whale, Eastern North Pacific.
Harbor seal, CA.
Humpback whale, Central America/Southern Mexico-CA/OR/WA.1
Humpback whale, Mainland Mexico-CA/OR/WA.
Long-beaked common dolphin, CA.
Northern elephant seal, CA breeding.
Southern sea otter, CA.
Short-beaked common dolphin, CA/OR/WA.

CA yellowtail, barracuda, and white seabass drift gillnet (mesh 20 s California sea lion, U.S.
size >3.5 in and <14 in) 2. Long-beaked common dolphin, CA.
Short-beaked common dolphin, CA/OR/WA.
AK Bristol Bay salmon drift gillnet? ............ccccoviviiiiiiiiiiins 1,621 Beluga whale, Bristol Bay.

Gray whale, Eastern North Pacific.
Harbor seal, Bristol Bay.

Northern fur seal, Eastern Pacific.
Pacific white-sided dolphin, North Pacific.
Spotted seal, Bering.

Steller sea lion, Western U.S.

AK Bristol Bay salmon set gillnet2 ..........cccccooiiiiiiiniiiieieciiees 855 .o Beluga whale, Bristol Bay.

Gray whale, Eastern North Pacific.
Harbor seal, Bristol Bay.

Northern fur seal, Eastern Pacific.
Spotted seal, Bering.

AK Kodiak salmon set gillnet ...........coceiiiinieniiiceseseee s 128 i Harbor porpoise, GOA.1

Harbor seal, GOA.

Humpback whale, Hawai'i.

Humpback whale, Mexico-North Pacific.
Humpback whale, Western North Pacific.
Northern sea otter, Southwest AK.
Steller sea lion, Western U.S.

AK Cook Inlet salmon set gillnet2 ...........cccoooeiiiiiiininicciees 479 e Beluga whale, Cook Inlet.

Dall’s porpoise, AK.

Harbor porpoise, GOA.

Harbor seal, Cook Inlet/Shelikof Strait.
Humpback whale, Hawai'i.

Humpback whale, Mexico-North Pacific.
Northern sea otter, South central AK.
Steller sea lion, Western U.S.

AK Cook Inlet salmon drift gillnet ..............cccooiiiiiiiiiiiis 355 Beluga whale, Cook Inlet.

Dall’s porpoise, AK.

Harbor porpoise, GOA.1

Harbor seal, GOA.

Steller sea lion, Western U.S.

AK Peninsula/Aleutian Islands salmon drift gillnet2 ...................... 148 i Dall’s porpoise, AK.

Harbor porpoise, GOA.

Harbor seal, GOA.

Northern fur seal, Eastern Pacific.

AK Peninsula/Aleutian Islands salmon set gillnet2 ...................... 75 i Harbor porpoise, Bering Sea.
Northern sea otter, Southwest AK.
Steller sea lion, Western U.S.

AK Prince William Sound salmon drift gillnet ............c.cccecneeenne 483 . Dall’s porpoise, AK.

Gray whale, Eastern North Pacific.
Harbor porpoise, GOA.1
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TABLE 1—LIST OF FISHERIES—COMMERCIAL FISHERIES IN THE PACIFIC OCEAN—Continued

Fishery description

Estimated
number of
vessels/persons

Marine mammal species and/or stocks incidentally killed or injured

AK Yakutat salmon set gillnet

WA Puget Sound Region salmon drift gilinet (includes all inland
waters south of US-Canada border and eastward of the
Bonilla-Tatoosh line-Treaty Indian fishing is excluded).

Trawl! Fisheries:
AK Bering Sea, Aleutian Islands flatfish trawl

AK Bering Sea, Aleutian Islands pollock trawl

Pot, Ring Net, and Trap Fisheries:
CA coonstripe shrimp pot

CA spiny lobster

CA spot prawn pot

OR Dungeness crab pot

WA/OR/CA sablefish pot

WA coastal Dungeness crab pot

Longline/Set Line Fisheries:
AK Gulf of Alaska sablefish longline

HI shallow-set longline * ~

American Samoa longline 2

HI shortline 2
Marine Aquaculture Fisheries:
HI offshore pen culture ....

Harbor seal, Prince William Sound.
Humpback whale, Hawai'i.

Humpback whale, Mexico-North Pacific.
Northern fur seal, Eastern Pacific.

Pacific white-sided dolphin, North Pacific.
Northern sea otter, South central AK.
Steller sea lion, Western U.S.1

Gray whale, Eastern North Pacific.
Harbor Porpoise, Yakutat/Southeast Alaska offshore waters.?
Harbor seal, Southeast AK.

Humpback whale, Hawai'i.

Humpback whale, Mexico-North Pacific.
Dall’s porpoise, CA/OR/WA.

Harbor porpoise, inland WA.1

Harbor seal, WA inland.

Bearded seal, Beringia.

Gray whale, Eastern North Pacific.
Harbor porpoise, Bering Sea.

Harbor seal, Bristol Bay.

Humpback whale, Western North Pacific.
Killer whale, Eastern North Pacific Alaska resident.
Killer whale, Eastern North Pacific GOA, Al, BS transient.1
Northern fur seal, Eastern Pacific.
Ringed seal, Arctic.

Ribbon seal.

Spotted seal, Bering.

Steller sea lion, Western U.S.1

Walrus, AK.

Bearded seal, Beringia.

Harbor seal, Bristol Bay.

Humpback whale, Hawai'i.

Humpback whale, Mexico-North Pacific.
Humpback whale, Western North Pacific.
Pacific white-sided dolphin, North Pacific.
Ribbon seal.

Ringed seal, Arctic.

Steller sea lion, Western U.S.1

Gray whale, Eastern North Pacific.

Harbor seal, CA.

Humpback whale, Central America/Southern Mexico-CA/OR/WA.1
Humpback whale, Mainland Mexico-CA/OR/WA.

Bottlenose dolphin, CA/OR/WA offshore.

California sea lion, U.S.

Humpback whale, Central America/Southern Mexico-CA/OR/WA.1
Humpback whale, Mainland Mexico-CA/OR/WA.

Gray whale, Eastern North Pacific.

Southern sea otter, CA.

Gray whale, Eastern North Pacific.

Humpback whale, Central America/Southern Mexico-CA/OR/WA.1
Humpback whale, Mainland Mexico-CA/OR/WA.

Long-beaked common dolphin, CA.

Gray whale, Eastern North Pacific.

Humpback whale, Central America/Southern Mexico-CA/OR/WA.1
Humpback whale, Mainland Mexico-CA/OR/WA.

Humpback whale, Central America/Southern Mexico-CA/OR/WA.1
Humpback whale, Mainland Mexico-CA/OR/WA.1

Gray whale, Eastern North Pacific.

Humpback whale, Central America/Southern Mexico-CA/OR/WA.1
Humpback whale, Mainland Mexico-CA/OR/WA.

Northern elephant seal, California breeding.
Sperm whale, North Pacific.?

Steller sea lion, Eastern U.S.

Steller sea lion, Western U.S.

Bottlenose dolphin, HI Pelagic.

False killer whale, HI Pelagic.?
Guadalupe fur seal.

Risso’s dolphin, HI.

Striped dolphin, HI.

False killer whale, American Samoa.
Rough-toothed dolphin, American Samoa.
Striped dolphin, unknown.

None documented.

Hawaiian monk seal.

Category llI

Gillnet Fisheries:
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TABLE 1—LIST OF FISHERIES—COMMERCIAL FISHERIES IN THE PACIFIC OCEAN—Continued

Fishery description

Estimated
number of
vessels/persons

Marine mammal species and/or stocks incidentally killed or injured

AK Kuskokwim, Yukon, Norton Sound, Kotzebue salmon gillnet
AK Prince William Sound salmon set gillnet

AK roe herring and food/bait herring gillnet ...
CA herring set gillnet ....
HI inshore gillnet

WA Grays Harbor salmon drift gillnet (excluding treaty Tribal
fishing).

WA/OR Mainstem Columbia River eulachon gillnet

WA/OR lower Columbia River (includes tributaries) drift ne

WA Willapa Bay drift gillnet

Miscellaneous Net Fisheries:

AK Cook Inlet salmon purse seine

AK Kodiak salmon purse seine

AK Southeast salmon purse seine

AK roe herring and food/bait herring purse seine

AK salmon beach seine

AK salmon purse seine (Prince William Sound, Chignik, Alaska
Peninsula).

WA/OR sardine purse seine
CA anchovy, mackerel, sardine purse seine ...

CA squid purse seine

CA tuna purse seine *
WA/OR Lower Columbia River salmon seine .
WA/OR herring, anchovy, smelt, squid purse seine or lampara ...
WA salmon seine
WA salmon reef net
Hllift net ..o

HI inshore purse seine ..
HI throw net, cast net
HI seine net

Dip Net Fisheries:

CA squid dip net

Marine Aquaculture Fisheries:

CA marine shellfish aquaculture
CA salmon enhancement rearing pen
CA white seabass enhancement net pens ...
WA salmon net pens

WA/OR shellfish aquaculture

Troll Fisheries:

WA/OR/CA albacore surface hook and line/troll
CA halibut, white seabass, and yellowtail hook and line/handline
CA/OR/WA non-albacore HMS hook and line
AK Gulf of Alaska groundfish hand troll and dinglebar troll
AK salmon troll

American Samoa tuna troll
CA/OR/WA salmon troll ...
HI troll

HI rod and reel
Commonwealth of the Northern Mariana Islands tuna troll
Guam tuna troll

Longline/Set Line Fisheries:

AK Bering Sea, Aleutian Islands Greenland turbot longline ..
AK Bering Sea, Aleutian Islands Pacific cod longline

AK Bering Sea, Aleutian Islands sablefish longline
AK Bering Sea, Aleutian Islands halibut longline

AK Gulf of Alaska halibut longline

AK Gulf of Alaska Pacific cod longline

od

Harbor porpoise, Bering Sea.

Harbor seal, GOA.

Northern sea otter, South central AK.
Steller sea lion, Western U.S.

None documented.

None documented.

Bottlenose dolphin, HI.

Spinner dolphin, HI.

Harbor seal, OR/WA coast.

None documented.

California sea lion, U.S.

Harbor seal, OR/WA coast.

Harbor seal, OR/WA coast.

Northern elephant seal, CA breeding.

Humpback whale, Hawai'i.

Humpback whale, Mexico-North Pacific.
Dall’s porpoise, AK.

Harbor seal, North Kodiak.

Humpback whale, Hawai'i.

Humpback whale, Mexico-North Pacific.
Humpback whale, Western North Pacific.
Steller sea lion, Western U.S.
Humpback whale, Hawai'i.

Humpback whale, Mexico-North Pacific.
None documented.

None documented.

Harbor seal, GOA.

Harbor seal, Prince William Sound.
None documented.

California sea lion, U.S.

Harbor seal, CA.

California sea lion, U.S.
Long-beaked common dolphin, CA.
Risso’s dolphin, CA/OR/WA.
Short-beaked common dolphin, CA/OR/WA.
None documented.

None documented.

None documented.

None documented.

None documented.

None documented.

None documented.

None documented.

None documented.

None documented.

None documented.

None documented.

California sea lion, U.S.
California sea lion, U.S.
Harbor seal, WA inland waters.
None documented.

None documented.

None documented.

None documented.

None documented.

Steller sea lion, Eastern U.S.
Steller sea lion, Western U.S.
None documented.

None documented.
Pantropical spotted dolphin, HI.
None documented.

None documented.

None documented.

Killer whale, GOA, Al, BS transient.
Northern fur seal, Eastern Pacific.
Steller sea lion, Western U.S.

None documented.

Northern fur seal, Eastern Pacific.
Sperm whale, North Pacific.

Harbor seal, Clarence Strait.

Harbor seal, Cook Inlet.

Steller sea lion, Eastern U.S.

Harbor seal, Cook Inlet/Shelikof Strait.
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TABLE 1—LIST OF FISHERIES—COMMERCIAL FISHERIES IN THE PACIFIC OCEAN—Continued

Fishery description

Estimated
number of

vessels/persons

Marine mammal species and/or stocks incidentally killed or injured

Hook and Line, Handline, and Jig

AK octopus/squid longline

AK state-managed waters longline/setline (including sablefish,

rockfish, lingcod, and miscellaneous finfish).
WA/OR/CA groundfish, bottomfish longline/set lin

WA/OR/CA Pacific halibut longline ..
West Coast pelagic longline
HI kaka line
HI vertical line

Trawl Fisheries:
AK Bering Sea, Aleutian Islands Atka mackerel trawl

AK Bering Sea, Aleutian Islands Pacific cod trawl

AK Bering Sea, Aleutian Islands rockfish trawl

AK Gulf of Alaska flatfish trawl

AK Gulf of Alaska Pacific cod trawl .
AK Gulf of Alaska pollock trawl ....
AK Gulf of Alaska rockfish trawl ...
AK Kodiak food/bait herring otter trawl ...
AK shrimp otter trawl and beam trawl .
CA halibut bottom trawl

CA sea cucumber trawl
WA/OR/CA shrimp trawl
WA/OR/CA groundfish trawl

Pot, Ring Net, and Trap Fisheries:

AK Bering Sea, Aleutian Islands Pacific cod pot

AK Bering Sea, Aleutian Islands sablefish pot
AK Bering Sea, Aleutian Islands crab pot

AK Gulf of Alaska crab pot
AK Gulf of Alaska Pacific cod pot
AK Gulf of Alaska sablefish pot .
AK Southeast Alaska crab pot

AK Southeast Alaska shrimp pot

AK shrimp pot, except Southeast ....
AK octopus/squid pot
CA rock crab pot

CA Tanner crab pot fishery
WA/OR/CA hagfish pot
WA/OR shrimp pot/trap
WA Puget Sound Dungeness crab pot/tra|
HI crab trap
HI fish trap ....
HI lobster trap
HI shrimp trap
HI crab net
HI Kona crab loop net ...

Fisheries:
AK Bering Sea, Aleutian Islands groundfish jig
AK Gulf of Alaska groundfish jig
AK halibut jig
American Samoa bottomfish

[T

Steller sea lion, Western U.S.
None documented.
None documented.

Bottlenose dolphin, CA/OR/WA offshore.

California sea lion, U.S.

Northern elephant seal, California breeding.

Sperm whale, CA/OR/WA.

Steller sea lion, Eastern U.S.

None documented.

None documented in the most recent 5 years of data.
None documented.

None documented.

Harbor seal, Aleutian Islands.
Northern elephant seal, California.
Steller sea lion, Western U.S.
Bearded seal, AK.

Ribbon seal.

Steller sea lion, Western U.S.

Harbor seal, Aleutian Islands.

Ribbon seal.

Harbor seal, Cook Inlet/Shelikof Strait.
Harbor seal, North Kodiak.

Harbor seal, South Kodiak.

Steller sea lion, Western U.S.

Steller sea lion, Western U.S.

Steller sea lion, Western U.S.

Steller sea lion, Western U.S.

None documented.

None documented.

California sea lion, U.S.

Harbor porpoise, unknown.

Harbor seal, unknown.

Northern elephant seal, CA breeding.
Steller sea lion, unknown.

California sea lion, U.S.

California sea lion, U.S.

California sea lion, U.S.

Dall’s porpoise, CA/OR/WA.

Harbor seal, OR/WA coast.

Northern elephant seal, CA breeding.
Northern fur seal, Eastern Pacific.
Northern right whale dolphin, CA/OR/WA.
Pacific white-sided dolphin, CA/OR/WA.
Steller sea lion, Eastern U.S.

Harbor seal, Bristol Bay.

Humpback whale, Hawai'i.

Humpback whale, Mexico-North Pacific.
Humpback whale, Western North Pacific.
Sperm whale, North Pacific.

Bowhead whale, Western Arctic.

Gray whale, Eastern North Pacific.
None documented.

None documented in most recent 5 years of data.
None documented.

Humpback whale, Hawai'i.

Humpback whale, Mexico-North Pacific.
Humpback whale, Hawai'i.

Humpback whale, Mexico-North Pacific.
None documented.

None documented.

Gray whale, Eastern North Pacific.
Harbor seal, CA.

None documented.

None documented.

None documented.

None documented.

Humpback whale, Hawai'i.

None documented.

None documented in recent years.
None documented.

None documented.

None documented.

None documented.
None documented in most recent 5 years of data.
None documented.
None documented.
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TABLE 1—LIST OF FISHERIES—COMMERCIAL FISHERIES IN THE PACIFIC OCEAN—Continued

Fishery description

Estimated
number of
vessels/persons

Marine mammal species and/or stocks incidentally killed or injured

Commonwealth of the Northern Mariana Islands bottomfish
Guam bottomfish
HI aku boat, pole, and line
HI bottomfish handline
HI inshore handline ...
HI pelagic handline ....
WA/OR/CA groundfish/finfish hook and line ....
Western Pacific squid jig
Harpoon Fisheries:
CA swordfish harpoon
Pound Net/Weir Fisheries:
AK herring spawn on kelp pound net
AK Southeast herring roe/food/bait pound net
HI bullpen trap
Bait Pens:
WA/OR/CA bait pens
Dredge Fisheries:
AK SCallop Aredge .....cooueeiieiiieieeee e s
Dive, Hand/Mechanical Collection Fisheries:
AK clam
AK miscellaneous invertebrates handpick .
CA/OR/WA dive collection
CA/WA kelp, seaweed and algae
HI black coral diving
HI fish pond ......
HI handpick
HI lobster diving
HI spearfishing
WA/OR/CA hand/mechanical collection
Commercial Passenger Fishing Vessel (Charter Boat) Flsherles:
AK/WA/OR/CA commercial passenger fishing vessel ...................

Live Finfish/Shellfish Fisheries:
CA nearshore finfish trap .
HI aquarium collecting

None recorded
None recorded

None recorded ..

None documented.

None documented.

None documented.

None documented in recent years.
None documented.

None documented.

California sea lion, U.S.

None documented.

None documented.

None documented.
None documented.
None documented.

California sea lion, U.S.
None documented.

None documented.
None documented.
None documented.
None documented.
None documented.
None documented.
None documented.
None documented.
None documented.
None documented.

Humpback whale, Hawai'i.

Humpback whale, Mexico-North Pacific.
Humpback whale, Western North Pacific.
Killer whale, unknown.

Steller sea lion, Eastern U.S.

Steller sea lion, Western U.S.

None documented.
None documented.

List of Abbreviations and Symbols Used in Table 1:

Al—Aleutian Islands; AK—Alaska; BS—Bering Sea; CA—California; ENP—Eastern North Pacific; GOA—Gulf of Alaska; HI—Hawaii; MHI—Main Hawaiian Islands;

OR—Oregon; WA—Washington;

1Fishery classified based on mortalities and serious injuries of this stock, which are greater than or equal to 50 percent (Category ) or greater than 1 percent and

less than 50 percent (Category Il) of the stock’s PBR;
2Fishery classified by analogy;

*Fishery has an associated high seas component listed in table 3; and
~The list of marine mammal species and/or stocks killed or injured in this fishery is identical to the list of species and/or stocks killed or injured in high seas compo-
nent of the fishery, minus species and/or stocks that have geographic ranges exclusively on the high seas. The species and/or stocks are found, and the fishery re-
mains the same, on both sides of the EEZ boundary. Therefore, the EEZ components of these fisheries pose the same risk to marine mammals as the components

operating on the high seas.

TABLE 2—LIST OF FISHERIES—COMMERCIAL FISHERIES IN THE ATLANTIC OCEAN, GULF OF MEXICO, AND CARIBBEAN

Fishery description

Estimated
number of
vessels/persons

Marine mammal species and/or stocks incidentally killed or injured

Category |

Gillnet Fisheries:
Mid-Atlantic gillnet

Northeast sink gillnet

Bottlenose dolphin, Northern Migratory coastal.
Bottlenose dolphin, Southern Migratory coastal.
Bottlenose dolphin, Northern NC estuarine system.?
Bottlenose dolphin, Southern NC estuarine system.!
Bottlenose dolphin, WNA offshore.

Common dolphin, WNA.

Gray seal, WNA.

Harbor porpoise, GME/BF.

Harbor seal, WNA.

Harp seal, WNA.

Hooded seal, WNA.

Humpback whale, Gulf of Maine.

Minke whale, Canadian east coast.

Bottlenose dolphin, Northern Migratory coastal.
Bottlenose dolphin, WNA offshore.

Common dolphin, WNA.

Fin whale, WNA.

Gray seal, WNA.1

Harbor porpoise, GME/BF.

Harbor seal, WNA.
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TABLE 2—LIST OF FISHERIES—COMMERCIAL FISHERIES IN THE ATLANTIC OCEAN, GULF OF MEXICO, AND CARIBBEAN—

Continued

Fishery description

Estimated
number of
vessels/persons

Marine mammal species and/or stocks incidentally killed or injured

Trap/Pot Fisheries:
Northeast/Mid-Atlantic American lobster and Jonah crab trap/pot

Longline Fisheries:
Atlantic Ocean, Caribbean, Gulf of Mexico large pelagics
longline *.

Harp seal, WNA.

Humpback whale, Gulf of Maine.
Minke whale, Canadian east coast.
North Atlantic right whale, WNA.
Risso’s dolphin, WNA.

White-sided dolphin, WNA.

Humpback whale, Gulf of Maine.
Minke whale, Canadian east coast.
North Atlantic right whale, WNA.1

Atlantic spotted dolphin, Northern GMX.
Bottlenose dolphin, Northern GMX oceanic.
Bottlenose dolphin, WNA offshore.
Common dolphin, WNA.

Cuvier's beaked whale, WNA.

False killer whale, WNA.

Harbor porpoise, GME, BF.

Kogia spp. (Pygmy or dwarf sperm whale), WNA.
Long-finned pilot whale, WNA.

Mesoplodon beaked whale, WNA.

Minke whale, Canadian East coast.
Pantropical spotted dolphin, Northern GMX.
Pygmy sperm whale, GMX.

Risso’s dolphin, Northern GMX.

Risso’s dolphin, WNA.

Rough-toothed dolphin, Northern GMX.
Short-finned pilot whale, Northern GMX.
Short-finned pilot whale, WNA.1

Sperm whale, Northern GMX.

Category Il

Gillnet Fisheries:
Chesapeake Bay inshore gillnet2

Gulf of Mexico gillnet2

NC inshore gillnet ...........coiiiiiriiiieeee e
Northeast drift gillnet2 ...,
Southeast Atlantic gillnet2

Southeastern U.S. Atlantic shark gillnet

Trawl Fisheries:
Mid-Atlantic mid-water trawl (including pair trawl)

Mid-Atlantic bottom trawl

Northeast mid-water trawl (including pair trawl)

Northeast bottom trawl ..........cocoeeiiiiiiiieeee e

Southeastern U.S. Atlantic, Gulf of Mexico shrimp trawl

Bottlenose dolphin, unknown (Northern migratory coastal or South-
ern migratory coastal).

Bottlenose dolphin, Eastern GMX coastal.

Bottlenose dolphin, GMX bay, sound, and estuarine.

Bottlenose dolphin, Mobile Bay, Bonsecour Bay.

Bottlenose dolphin, MS Sound, Lake Borgne, Bay Boudreau.

Bottlenose dolphin, Northern GMX coastal.

Bottlenose dolphin, Western GMX coastal.

Bottlenose dolphin, Northern NC estuarine system.1

Bottlenose dolphin, Southern NC estuarine system.!

None documented.

Bottlenose dolphin, Central FL coastal.

Bottlenose dolphin, Northern FL coastal.

Bottlenose dolphin, unknown (Central FL, Northern FL, SC/GA
coastal, or Southern migratory coastal).

North Atlantic right whale, WNA.

Bottlenose dolphin, WNA offshore.

Harbor seal, WNA.

Bottlenose dolphin, WNA offshore.?

Common dolphin, WNA.*

Gray seal, WNA."

Harbor seal, WNA.

Risso’s dolphin, WNA.1

White-sided dolphin, WNA.

Common dolphin, WNA.

Gray seal, WNA.

Harbor seal, WNA.

Long-finned pilot whale, WNA.

White-sided dolphin, WNA.

Bottlenose dolphin, WNA offshore.?

Common dolphin, WNA.

Gray seal, WNA."

Harbor porpoise, GME/BF.

Harbor seal, WNA.

Harp seal, WNA.

Long-finned pilot whale, WNA.1

Risso’s dolphin, WNA!

White-sided dolphin, WNA.1

Atlantic spotted dolphin, Northern Gulf of Mexico.
Bottlenose dolphin, Barataria Bay Estuarine System.
Bottlenose dolphin, Eastern GMX coastal.!
Bottlenose dolphin, GMX bay, sound, estuarine.?
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TABLE 2—LIST OF FISHERIES—COMMERCIAL FISHERIES IN THE ATLANTIC OCEAN, GULF OF MEXICO, AND CARIBBEAN—

Continued

Fishery description

Estimated
number of
vessels/persons

Marine mammal species and/or stocks incidentally killed or injured

Virginia shrimp trawl
Trap/Pot Fisheries:

MA mixed species trap/pot

Southeastern U.S. Atlantic, Gulf of

exico stone crab trap/pot2

Atlantic mixed species trap/pot2 ..........ccccveeireninineneneieeneeee

Atlantic blue crab trap/pot .........ccociiiriiiiiiee e

Purse Seine Fisheries:
Gulf of Mexico menhaden purse Seine ...........cccooeecenineeceneneens

Mid-Atlantic menhaden purse seine2 .........ccccccovveeveeeieeniieeneennens
Haul/Beach Seine Fisheries:
Mid-Atlantic haul/beach seine

NC Iong haul SEINE ......cceeiiiiiieeietreeeee e
Stop Seine/Weir/Pound Net:
U.S. Mid-Atlantic mixed species stop seine/weir/pound net (ex-
cept the NC roe mullet stop net).
Stop Net Fisheries:
NC roe mullet StOp Net .......ccciveeiiiiiinee e

Pound Net Fisheries:
VA pound net ...

Bottlenose dolphin, GMX continental shelf.
Bottlenose dolphin, Mississippi River Delta.
Bottlenose dolphin, Mobile Bay, Bonsecour Bay.
Bottlenose dolphin, Northern GMX coastal.?
Bottlenose dolphin, Pensacola Bay, East Bay.
Bottlenose dolphin, Perdido Bay.

Bottlenose dolphin, SC/GA coastal.

Bottlenose dolphin, Southern migratory coastal.
Bottlenose dolphin, Western GMX coastal.?
None documented.

None documented.

Bottlenose dolphin, Biscayne Bay estuarine.

Bottlenose dolphin, Central FL coastal.

Bottlenose dolphin, Eastern GMX coastal.

Bottlenose dolphin, FL Bay.

Bottlenose dolphin, GMX bay, sound, estuarine (FL west coast por-
tion).

Bottlenose dolphin, Indian River Lagoon estuarine system.

Bottlenose dolphin, Jacksonville estuarine system.

Bottlenose dolphin, Sarasota Bay, Little Sarasota Bay.

Fin whale, WNA.

Humpback whale, Gulf of Maine.

Bottlenose dolphin, Biscayne Bay estuarine.

Bottlenose dolphin, Central FL coastal.

Bottlenose dolphin, Central GA estuarine system.!

Bottlenose dolphin, Charleston estuarine system.?

Bottlenose dolphin, Indian River Lagoon estuarine system.

Bottlenose dolphin, Jacksonville estuarine system.

Bottlenose dolphin, Northern FL coastal.

Bottlenose dolphin, Northern GA/Southern SC estuarine system.

Bottlenose dolphin, Northern Migratory coastal.

Bottlenose dolphin, Northern NC estuarine system.?

Bottlenose dolphin, Northern SC estuarine system.

Bottlenose dolphin, SC/GA coastal.

Bottlenose dolphin, Southern GA estuarine system.

Bottlenose dolphin, Southern Migratory coastal.

Bottlenose dolphin, Southern NC estuarine system.

West Indian manatee, FL.

Bottlenose dolphin, GMX bay, sound, estuarine.

Bottlenose dolphin, Mississippi River Delta.

Bottlenose dolphin, Mississippi Sound, Lake Borgne, Bay Boudreau.
Bottlenose dolphin, Northern GMX coastal.?

Bottlenose dolphin, Western GMX coastal.?

Bottlenose dolphin, Northern Migratory coastal.

Bottlenose dolphin, Southern Migratory coastal.

Bottlenose dolphin, Northern Migratory coastal.?
Bottlenose dolphin, Northern NC estuarine system.?
Bottlenose dolphin, Southern Migratory coastal.?
Bottlenose dolphin, Northern NC estuarine system.?
Bottlenose dolphin, Southern NC estuarine system.

Bottlenose dolphin, Northern NC estuarine system.

Bottlenose dolphin, Northern NC estuarine system.
Bottlenose dolphin, unknown (Southern migratory coastal or South-
ern NC estuarine system).

Bottlenose dolphin, Northern migratory coastal.
Bottlenose dolphin, Northern NC estuarine system.
Bottlenose dolphin, Southern Migratory coastal.

Category Il

Gillnet Fisheries:
Caribbean gillnet
DE River inshore gillnet
Long Island Sound inshore gillnet ...
RI, southern MA (to Monomoy Island), and NY Bight (Raritan
and Lower NY Bays) inshore gillnet.
Southeast Atlantic inshore gillnet
Trawl! Fisheries:
Atlantic shellfish bottom trawl
Gulf of Mexico butterfish trawl

127

unknown
unknown ..
unknown

None documented in the most recent 5 years of data.
None documented in the most recent 5 years of data.
None documented in the most recent 5 years of data.
None documented in the most recent 5 years of data.

Bottlenose dolphin, Northern SC estuarine system.
None documented.

Bottlenose dolphin, Northern GMX oceanic.
Bottlenose dolphin, Northern GMX continental shelf.
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TABLE 2—LIST OF FISHERIES—COMMERCIAL FISHERIES IN THE ATLANTIC OCEAN, GULF OF MEXICO, AND CARIBBEAN—

Continued

Fishery description

Estimated
number of
vessels/persons

Marine mammal species and/or stocks incidentally killed or injured

Gulf of Mexico mixed species trawl .
GA cannonball jellyfish trawl
Marine Aquaculture Fisheries:
Finfish @aQUaCUtUre ............ccooiiiiii e
Shellfish aQUACURUIE ........c.ccoiirieiiiieeeeee e
Purse Seine Fisheries:
Gulf of Maine Atlantic herring purse seine ...
Gulf of Maine menhaden purse seine ...
FL West Coast sardine purse seine
U.S. Atlantic tuna purse seine *
Longline/Hook and Line Fisheries:
Northeast/Mid-Atlantic bottom longline/hook-and-line
Gulf of Maine, U.S. Mid-Atlantic tuna, shark, swordfish hool
line/harpoon.
Southeastern U.S. Atlantic, Gulf of Mexico, and Caribbean snap-
per-grouper and other reef fish bottom longline/hook-and-line.
Southeastern U.S. Atlantic, Gulf of Mexico shark bottom longline/
hook-and-line.

-and-

Southeastern U.S. Atlantic, Gulf of Mexico, and Caribbean pe-
lagic hook-and-line/harpoon.
U.S. Atlantic, Gulf of Mexico trothine ...........ccccoveveieeiiieeeiieeees
Trap/Pot Fisheries:
Caribbean mixed species trap/pot ...
Caribbean spiny lobster trap/pot ...
FL spiny lobster trap/pot

Gulf of Mexico blue crab trap/pot

Gulf of Mexico mixed species trap/pot

Southeastern U.S. Atlantic, Gulf of Mexico golden crab trap/pot

U.S. Mid-Atlantic eel trap/pot
Stop Seine/Weir/Pound Net/Floating Trap/Fyke Net Fisheries:

Gulf of Maine herring and Atlantic mackerel stop seine/weir ........

U.S. Mid-Atlantic crab stop seine/weir
RI floating trap
Northeast and Mid-Atlantic fyke net
Dredge Fisheries:
Gulf of Maine sea urchin dredge
Gulf of Maine mussel dredge
Gulf of Maine, U.S. Mid-Atlantic sea scallop dredge ...
Mid-Atlantic blue crab dredge
Mid-Atlantic soft-shell clam dredge
Mid-Atlantic whelk dredge ...........ccccocceveunnee
U.S. Mid-Atlantic/Gulf of Mexico oyster dredge
New England and Mid-Atlantic offshore surf clam/quahog dredge
Haul/Beach Seine Fisheries:
Caribbean haul/beach seine
Gulf of Mexico haul/beach seine
Southeastern U.S. Atlantic haul/beach seine ..
Dive, Hand/Mechanical Collection Fisheries:
Atlantic Ocean, Gulf of Mexico, Caribbean shellfish dive, hand/
mechanical collection.
Gulf of Maine urchin dive, hand/mechanical collection
Gulf of Mexico, Southeast Atlantic, Mid-Atlantic, and Caribbean
cast net.
Commercial Passenger Fishing Vessel (Charter Boat) Fisheries:
Atlantic Ocean, Gulf of Mexico, Caribbean commercial pas-
senger fishing vessel.

unknown
unknown
>403
unknown ..
unknown ..
unknown ..
7,000 ........
unknown

unknown

None documented.
Bottlenose dolphin, SC/GA coastal.

Harbor seal, WNA.
None documented.

Harbor seal, WNA.
None documented.
None documented.
None documented in most recent 5 years of data.

None documented.
Humpback whale, Gulf of Maine.

Bottlenose dolphin, GMX continental shelf.
Bottlenose dolphin, Eastern GMX coastal.

Bottlenose dolphin, Northern GMX continental shelf.
None documented.

Bottlenose dolphin, Galveston Bay, East Bay, Trinity Bay.

Bottlenose dolphin, Puerto Rico and United States Virgin Islands.

None documented.

Bottlenose dolphin, Biscayne Bay estuarine.

Bottlenose dolphin, Central FL coastal.

Bottlenose dolphin, Eastern GMX coastal.

Bottlenose dolphin, FL Bay.

Bottlenose dolphin, FL Keys.

Bottlenose dolphin, Barataria Bay.

Bottlenose dolphin, Caloosahatchee River.

Bottlenose dolphin, Eastern GMX coastal.

Bottlenose dolphin, GMX bay, sound, estuarine.

Bottlenose dolphin, Mississippi Sound, Lake Borgne, Bay Boudreau.

Bottlenose dolphin, Mobile Bay, Bonsecour Bay.

Bottlenose dolphin, Northern GMX coastal.

Bottlenose dolphin, Waccasassa Bay, Withlacoochee Bay, Crystal
Bay.

Bottlenose dolphin, Western GMX coastal.

West Indian manatee, FL.

None documented.

None documented.

None documented.

Harbor porpoise, GME/BF.

Harbor seal, WNA.

Minke whale, Canadian east coast.
Atlantic white-sided dolphin, WNA.
None documented.

None documented.

None documented.

None documented.
None documented.
None documented.
None documented.
None documented.
None documented.
None documented.
None documented.

West Indian manatee, Puerto Rico.
None documented.
None documented.

None documented.

None documented.

None documented.

Bottlenose dolphin, Barataria Bay estuarine system.
Bottlenose dolphin, Biscayne Bay estuarine.
Bottlenose dolphin, Central FL coastal.

Bottlenose dolphin, Charleston estuarine system.
Bottlenose dolphin, Choctawhatchee Bay.
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TABLE 2—LIST OF FISHERIES—COMMERCIAL FISHERIES IN THE ATLANTIC OCEAN, GULF OF MEXICO, AND CARIBBEAN—
Continued

Estimated
Fishery description number of Marine mammal species and/or stocks incidentally killed or injured
vessels/persons

Bottlenose dolphin, Eastern GMX coastal.

Bottlenose dolphin, FL Bay.

Bottlenose dolphin, GMX bay, sound, estuarine.
Bottlenose dolphin, Indian River Lagoon estuarine system.
Bottlenose dolphin, Jacksonville estuarine system.
Bottlenose dolphin, Mississippi Sound, Lake Borgne, Bay Boudreau.
Bottlenose dolphin, Northern FL coastal.

Bottlenose dolphin, Northern GA/Southern SC estuarine.
Bottlenose dolphin, Northern GMX coastal.

Bottlenose dolphin, Northern migratory coastal.

Bottlenose dolphin, Northern NC estuarine.

Bottlenose dolphin, Southern migratory coastal.
Bottlenose dolphin, Southern NC estuarine system.
Bottlenose dolphin, SC/GA coastal.

Bottlenose dolphin, Western GMX coastal.

Short-finned pilot whale, WNA.

List of Abbreviations and Symbols Used in Table 2:

DE—Delaware; FL—Florida; GA—Georgia; GME/BF—Gulf of Maine/Bay of Fundy; GMX—Gulf of Mexico; MA—Massachusetts; NC—North Carolina; NY—New
York; RI—Rhode Island; SC—South Carolina; VA—Virginia; WNA—Western North Atlantic;

1Fishery classified based on mortalities and serious injuries of this stock, which are greater than or equal to 50 percent (Category ) or greater than 1 percent and
less than 50 percent (Category Il) of the stock’s PBR;

2Fishery classified by analogy; and

*Fishery has an associated high seas component listed in table 3.

TABLE 3—LIST OF FISHERIES—COMMERCIAL FISHERIES ON THE HIGH SEAS

Number
Fishery description of HSFCA Marine mammal species and/or stocks incidentally killed or injured
permits

Category |

Longline Fisheries:
Atlantic Highly Migratory Species™ ...........ccccoviiiiiiiniiiniccce 30 | Atlantic spotted dolphin, WNA.

Bottlenose dolphin, Northern GMX oceanic.

Bottlenose dolphin, WNA offshore.

Common dolphin, WNA.

Cuvier's beaked whale, WNA.

False killer whale, WNA.

Killer whale, GMX oceanic.

Kogia spp. whale (Pygmy or dwarf sperm whale), WNA.

Long-finned pilot whale, WNA.

Mesoplodon beaked whale, WNA.

Minke whale, Canadian East coast.

Pantropical spotted dolphin, WNA.

Risso’s dolphin, GMX.

Risso’s dolphin, WNA.

Short-finned pilot whale, WNA.

Western Pacific Pelagic (HI Deep-set component) *»~ .........cccoeeuee. 146 | Bottlenose dolphin, HI Pelagic.

False killer whale, HI Pelagic.

Kogia spp. (Pygmy or dwarf sperm whale), HI.

Risso’s dolphin, HI.

Rough-toothed dolphin, HI.

Short-finned pilot whale, HI.

Category Il
Drift Gillnet Fisheries:
Pacific Highly Migratory Species *~ .........ccccoovviiiiiiiiicciiiciens 2 | Long-beaked common dolphin, CA.
Humpback whale, CA/OR/WA.
Northern right-whale dolphin, CA/OR/WA.
Pacific white-sided dolphin, CA/OR/WA.
Risso’s dolphin, CA/OR/WA.
Short-beaked common dolphin, CA/OR/WA.
Trawl Fisheries:
CCAMLR e 0 | Antarctic fur seal.
Purse Seine Fisheries:
Western and Central Pacific Ocean Tuna Purse Seine .................... 14 | Bottlenose dolphin, unknown.

Blue whale, unknown.

Bryde’s whale, unknown.

False killer whale, unknown.

Fin whale, unknown.

Indo-Pacific dolphin.

Long-beaked common dolphin, unknown.
Melon-headed whale, unknown.

Minke whale, unknown.

Pantropical spotted dolphin, unknown.
Risso’s dolphin, unknown.
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TABLE 3—LIST OF FISHERIES—COMMERCIAL FISHERIES ON THE HIGH SEAS—Continued

Number
Fishery description of HSEtCA Marine mammal species and/or stocks incidentally killed or injured
permits
Rough-toothed dolphin, unknown.
Sei whale, unknown.
Short-finned pilot whale, unknown.
Sperm whale, unknown.
Spinner dolphin, unknown.
Western Pacific PelagiC .........ccccoeviiiiieiiiiccseeeeeeee e 0 | No information.
Longline Fisheries:
CCAMLR .. 0 | None documented.
South Pacific Albacore Troll 6 | No information.
Western Pacific Pelagic (HI Shallow-set component)*~ ................... 14 | Bottlenose dolphin, HI Pelagic.
False killer whale, HI Pelagic.
Guadalupe fur seal.
Risso’s dolphin, HI.
Striped dolphin, HI.
Handline/Pole and Line Fisheries:
Atlantic Highly Migratory Species ...........ccoceoeiiiiiicniiicie e 0 | No information.
Pacific Highly Migratory SPeCI€Ss .........cccoivreeierierieenie e 36 | No information.
South Pacific Albacore Troll ... 1 | No information.
Western Pacific Pelagic ... 1 | No information.
Troll Fisheries:
Atlantic Highly Migratory Speci€s .........ccccuceeveririeeieniniesese e 0 | No information.
South Pacific Albacore Troll 23 | No information.
Western Pacific PelagiC .........coccoiiiiiiiiiiiiieiiecee e 6 | No information.
Category llI
Longline Fisheries:
Northwest Atlantic Bottom Longline ..........cccceviiieiininieiiiiceeiee 1 | None documented.
Pacific Highly Migratory Species ..........ccccoriiiiiiciiieceie e 119 | None documented in the most recent 5 years of data.
Purse Seine Fisheries:
Pacific Highly Migratory Species ~ .......ccccoirceiiiinieiiieeeeseseeeene 1 | None documented.
Trawl Fisheries:
Northwest Atlantic ... 1 | None documented.
Troll Fisheries:
Pacific Highly Migratory Species ™ ..........cccorieiiiiiicieeeee e 95 | None documented.

List of Terms, Abbreviations, and Symbols Used in Table 3:

CA—California; GMX—Gulf of Mexico; HI—Hawaii; OR—Oregon; WA—Washington; WNA—Western North Atlantic;

*Fishery is an extension/component of an existing fishery operating within U.S. waters listed in table 1 or 2. The number of permits listed in table 3 represents only
the number of permits for the high seas component of the fishery; and

~The list of marine mammal species and/or stocks killed or injured in this fishery is identical to the list of marine mammal species and/or stocks killed or injured in
U.S. waters component of the fishery, minus species and/or stocks that have geographic ranges exclusively in coastal waters, because the marine mammal species
and/or stocks are also found on the high seas and the fishery remains the same on both sides of the EEZ boundary. Therefore, the high seas components of these
fisheries pose the same risk to marine mammals as the components of these fisheries operating in U.S. waters.

TABLE 4—FISHERIES AFFECTED BY TAKE REDUCTION TEAMS AND PLANS

Take reduction plans Affected fisheries

Atlantic Large Whale Take Reduction Plan (ALWTRP)—50 CFR 229.32 | Category I:
Mid-Atlantic gillnet.
Northeast/Mid-Atlantic American lobster and Jonah crab trap/pot.
Northeast sink gillnet.
Category Il:
Atlantic blue crab trap/pot.
Atlantic mixed species trap/pot.
MA mixed species trap/pot.
Northeast drift gillnet.
Southeast Atlantic gillnet.
Southeastern U.S. Atlantic shark gillnet.*
Southeastern, U.S. Atlantic, Gulf of Mexico stone crab trap/pot.~
Bottlenose Dolphin Take Reduction Plan (BDTRP)—50 CFR 229.35 .... | Category I:
Mid-Atlantic gillnet.
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TABLE 4—FISHERIES AFFECTED BY TAKE REDUCTION TEAMS AND PLANS—Continued

Take reduction plans

Affected fisheries

False Killer Whale Take Reduction Plan (FKWTRP)—50 CFR 229.37 ..

Harbor Porpoise Take Reduction Plan (HPTRP)—50 CFR 229.33 (New

England) and 229.34 (Mid-Atlantic).

Pelagic Longline Take Reduction Plan (PLTRP)—50 CFR 229.36

Pacific Offshore Cetacean Take Reduction Plan (POCTRP)—50 CFR

229.31.

Atlantic Trawl Gear Take Reduction Team (ATGTRT)

Category Il:

NC inshore gillnet.

VA pound net.
Category I:

Category Il:

Category I:
Mid-Atlantic gillnet.

......... Category I:

Category Il:

Category Il:

NC long haul seine.

NC roe mullet stop net.

Southeast Atlantic gillnet.

Southeastern U.S. Atlantic shark gillnet.

Southeastern U.S. Atlantic, Gulf of Mexico shrimp trawl.~

Southeastern, U.S. Atlantic, Gulf of Mexico stone crab trap/pot.~

U.S. Mid-Atlantic mixed species stop seine/weir/pound net (except
the NC roe mullet stop net).

Atlantic blue crab trap/pot.

Chesapeake Bay inshore gillnet fishery.
Mid-Atlantic haul/beach seine.
Mid-Atlantic menhaden purse seine.

HI deep-set longline.

HI shallow-set longline.

Northeast sink gillnet.

Atlantic Ocean, Caribbean, Gulf of Mexico large pelagics longline.
CA thresher shark/swordfish drift gillnet (=14 in mesh).
Mid-Atlantic bottom trawl.

Mid-Atlantic mid-water trawl (including pair trawl).

Northeast bottom trawl.
Northeast mid-water trawl (including pair trawl).

List of Symbols Used in Table 4:

*Only applicable to the portion of the fishery operating in U.S. waters; and
~Only applicable to the portion of the fishery operating in the Atlantic Ocean.

Classification

The Chief Counsel for Regulation of
the Department of Commerce certified
to the Chief Counsel for Advocacy of the
Small Business Administration (SBA)
that this proposed rule would not have
a significant economic impact on a
substantial number of small entities.
Any entity with combined annual
fishery landing receipts less than $11
million is considered a small entity for
purposes of the Regulatory Flexibility
Act. Under the size standard, all entities
subject to this action were considered
small entities; thus, they all would
continue to be considered small under
the new standards.

Under existing regulations, all
individuals participating in Category I
or II fisheries must register under the
MMPA and obtain an authorization
certificate. The authorization certificate
authorizes the taking of marine
mammals incidental to commercial
fishing operations under the MMPA.
Additionally, individuals may be
subject to a TRP and requested to carry
an observer. NMFS has estimated that
up to approximately 49,014 fishing
vessels, most with annual revenues
below the SBA’s small entity thresholds,

may operate in Category I or II fisheries.
As fishing vessels operating in Category
I or II fisheries, they are required to
register with NMFS. The MMPA
registration process is integrated with
existing state and Federal licensing,
permitting, and registration programs.
Therefore, individuals who have a state
or Federal fishing permit or landing
license, or who are authorized through
another related state or Federal fishery
registration program, are currently not
required to register separately under the
MMPA or pay the $25 registration fee.
Through this integrated process,
registration under the MMPA, including
the $25 registration fee, is only required
for vessels participating in a Category I
or II non-permitted fishery. All Category
I and II fisheries listed on the 2024
proposed LOF are permitted through
state or Federal processes, and
registration under the MMPA is covered
through the integrated process.
Therefore, this proposed rule would not
impose any direct costs on small
entities.

The MMPA requires any vessel owner
or operator participating in a fishery
listed on the LOF to report to NMFS,
within 48 hours of the end of the fishing
trip, all marine mammal incidental

mortalities and injuries that occur
during commercial fishing operations.
These marine mammal mortalities and
injuries are reported using a postage-
paid, Office of Management and Budget
(OMB) approved form (OMB Control
Number 0648-0292). This postage-paid
form requires less than 15 minutes to
complete and can be dropped in any
mailbox, faxed, emailed, or completed
online within 48 hours of the vessel’s
return to port. Therefore, recordkeeping
and reporting costs associated with this
LOF are minimal and would not have a
significant impact on a substantial
number of small entities.

If a vessel is requested to carry an
observer, vessels will not incur any
direct economic costs associated with
carrying that observer. As a result of this
certification, an initial regulatory
flexibility analysis is not required and
none has been prepared. In the event
that reclassification of a fishery to
Category I or II results in a TRP,
economic analyses of the effects of that
TRP would be summarized in
subsequent rulemaking actions.

This proposed rule contains existing
collection-of-information (COI)
requirements subject to the Paperwork
Reduction Act and would not impose
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additional or new COI requirements.
The COI for the registration of
individuals under the MMPA has been
approved by the OMB under OMB
Control Number 0648—0293 (0.15 hours
per report for new registrants). The
requirement for reporting marine
mammal mortalities or injuries has been
approved by OMB under OMB Control
Number 0648—-0292 (0.15 hours per
report). These estimates include the
time for reviewing instructions,
searching existing data sources,
gathering and maintaining the data
needed, and completing and reviewing
the COL Send comments regarding these
reporting burden estimates or any other
aspect of the COI, including suggestions
for reducing burden, to NMFS (see
ADDRESSES). You may also submit
comments on these or any other aspects
of the collection of information at
https://www.reginfo.gov/public/do/
PRAMain.

Notwithstanding any other provision
of law, no person is required to respond
to, nor shall a person be subject to a
penalty for failure to comply with a COI,
subject to the requirements of the
Paperwork Reduction Act, unless that
COI displays a currently valid OMB
control number.

This proposed rule has been
determined to be not significant for the
purposes of Executive Orders 12866 and
13563.

In accordance with the Companion
Manual for NOAA Administrative Order
(NAO) 216-6A, NMFS determined that
publishing this proposed LOF qualifies
to be categorically excluded from
further NEPA review, consistent with
categories of activities identified in
Categorical Exclusion G7 (“Preparation
of policy directives, rules, regulations,
and guidelines of an administrative,
financial, legal, technical, or procedural
nature, or for which the environmental
effects are too broad, speculative or
conjectural to lend themselves to
meaningful analysis and will be subject
later to the NEPA process, either

collectively or on a case-by-case basis”)
of the Companion Manual and we have
not identified any extraordinary
circumstances listed in Chapter 4 of the
Companion Manual for NAO 216-6A
that would preclude application of this
categorical exclusion. If NMFS takes a
management action, for example,
through the development of a TRP,
NMFS would first prepare an
Environmental Impact Statement or
Environmental Assessment, as required
under NEPA, specific to that action.

This proposed rule would not affect
species listed as threatened or
endangered under the ESA or their
associated critical habitat. The impacts
of numerous fisheries have been
analyzed in various biological opinions,
and this proposed rule will not affect
the conclusions of those opinions. The
classification of fisheries on the LOF is
not considered to be a management
action that would adversely affect
threatened or endangered species. If
NMEF'S takes a management action, for
example, through the development of a
TRP, NMFS would consult under ESA
section 7 on that action.

This proposed rule would have no
adverse impacts on marine mammals
and may have a positive impact on
marine mammals by improving
knowledge of marine mammals and the
fisheries interacting with marine
mammals through information collected
from observer programs, stranding and
sighting data, or take reduction teams.

This proposed rule would not affect
the land or water uses or natural
resources of the coastal zone, as
specified under section 307 of the
Coastal Zone Management Act.
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Dated: September 7, 2023.

Samuel D. Rauch, III,

Deputy Assistant Administrator for
Regulatory Programs, National Marine
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AGENCY FOR INTERNATIONAL
DEVELOPMENT

Background Investigator Quality
Control Survey

AGENCY: Agency for International
Development (USAID).
ACTION: Availability of survey.

SUMMARY: Quality control survey to
allow the USAID Office of Security
Field Investigations program to obtain
feedback on its background investigator
workforce from members of the general
public who are interviewed by USAID
background investigators.

DATES: Comments are due within 60
days after date of publication in the
Federal Register.

ADDRESSES: USAID, SEC/FI, 1300
Pennsylvania Ave. NW, 4th Floor,
Washington, DC 20523.

FOR FURTHER INFORMATION CONTACT:
Brian Shemonsky, (202) 712-1734,
bshemonsky@usaid.gov.
SUPPLEMENTARY INFORMATION: USAID
currently conducts this quality control
process via U.S. Mail and telephone
calls. The agency is seeking to both
modernize and simplify this process.

Brian Shemonsky,

Background Investigations Program Manager.
[FR Doc. 2023-19694 Filed 9-12-23; 8:45 am]
BILLING CODE 6116-01-P

DEPARTMENT OF COMMERCE

International Trade Administration
[C-570-011]

Certain Crystalline Silicon Photovoltaic
Products From the People’s Republic
of China: Final Results of
Countervailing Duty Administrative
Review; 2021

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: The U.S. Department of
Commerce (Commerce) determines that
countervailable subsidies were provided
to certain producers/exporters of certain
crystalline silicon photovoltaic products
from the People’s Republic of China
(China) during the period of review
January 1, 2021, through December 31,
2021.

DATES: Applicable September 13, 2023.
FOR FURTHER INFORMATION CONTACT:
Gene H. Calvert, AD/CVD Operations,
Office VII, Enforcement and
Compliance, International Trade
Administration, U.S. Department of
Commerce, 1401 Constitution Avenue
NW, Washington, DC 20230; telephone
(202) 482-3586.

SUPPLEMENTARY INFORMATION:

Background

On March 8, 2023, Commerce
published the Preliminary Results of
this administrative review in the
Federal Register.! For a description of
the events that occurred since the
Preliminary Results, see the Issues and
Decision Memorandum.?2

Scope of the Order 3

The merchandise covered by the
Order are modules, laminates and/or
panels consisting of crystalline silicon
photovoltaic cells, whether or not
partially or fully assembled into other
products, including building integrated
materials. For purposes of the Order,
subject merchandise includes modules,
laminates and/or panels assembled in
China consisting of crystalline silicon
photovoltaic cells produced in a

1 See Certain Crystalline Silicon Photovoltaic
Products from the People’s Republic of China:
Preliminary Results of Countervailing Duty
Administrative Review; 2021, 88 FR 14331 (March
8, 2023) (Preliminary Results) and accompanying
Preliminary Decision Memorandum (PDM).

2 See Memorandum, “Issues and Decision
Memorandum for the Final Results of the
Administrative Review of the Countervailing Duty
Order on Certain Crystalline Silicon Photovoltaic
Products from the People’s Republic of China;
2021,” dated concurrently with, and hereby
adopted by, this notice (Issues and Decision
Memorandum).

3 See Certain Crystalline Silicon Photovoltaic
Products from the People’s Republic of China:
Antidumping Duty Order; and Amended Final
Affirmative Countervailing Duty Determination and
Countervailing Duty Order, 80 FR 8592 (February
18, 2015) (Order). On July 3, 2023, the scope of the
Order was amended. See Crystalline Silicon
Photovoltaic Products from the People’s Republic of
China: Final Results of Changed Circumstances
Reviews, and Intent to Revoke the Antidumping and
Countervailing Duty Orders, in Part, 88 FR 42686.

customs territory other than China. A
full description of the scope of the
Order is contained in the Issues and
Decision Memorandum.

Analysis of Comments Received

All issues raised by interested parties
in their case and rebuttal briefs are
addressed in the Issues and Decision
Memorandum. A list of topics discussed
in the Issues and Decision
Memorandum is provided as an
appendix to this notice. The Issues and
Decision Memorandum is a public
document and is on file electronically
via Enforcement and Compliance’s
Antidumping and Countervailing Duty
Centralized Electronic Service System
(ACCESS). ACCESS is available to
registered users at https://
access.trade.gov. In addition, a complete
version of the Issues and Decision
Memorandum can be accessed directly
at https://access.trade.gov/public/
FRNoticesListLayout.aspx.

Changes Since the Preliminary Results

Based on our analysis of comments
submitted by interested parties and the
evidence on the record, Commerce
revised the calculation for the net
countervailable subsidy rates for the
sole company respondent in this review,
Trina Solar (Changzhou) Science &
Technology Co., Ltd. (Trina Solar). For
a discussion of the issues, see the Issues
and Decision Memorandum.

Methodology

Commerce conducted this
administrative review in accordance
with section 751(a)(1)(A) of the Tariff
Act of 1930, as amended (the Act). For
each of the subsidy programs found to
be countervailable, we find that there is
a subsidy, i.e., a government-provided
financial contribution that gives rise to
a benefit to the recipient, and that the
subsidy is specific.# For a complete
description of the methodology
underlying all of Commerce’s
conclusions, including our reliance, in
part, on facts otherwise available,
including adverse facts available,
pursuant to sections 776(a) and (b) of
the Act, see the Issues and Decision
Memorandum.

4 See sections 771(5)(B) and (D) of the Act
regarding financial contribution, section 771(5)(E)
of the Act regarding benefit, and section 771(5A) of
the Act regarding specificity.
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Final Results of Administrative Review

In accordance with 19 CFR
351.221(b)(5), Commerce calculated a
countervailable subsidy rate for Trina
Solar as identified below. Because there
are no other producers or exporters
subject to this review, Commerce does
not need to establish a rate for such
companies in this review. Commerce
determines the net countervailable
subsidy rate for the period January 1,
2021, through December 31, 2021, is as
follows:

Subsidy rate
(percent
ad valorem)

Producer/exporter

Trina Solar (Changzhou)
Science & Technology
Co., Ltd5

13.21

Disclosure

Commerce intends to disclose
calculations and analysis performed for
the final results of this administrative
review within five days after the
publication of this notice in the Federal
Register in accordance with 19 CFR
351.224(b).

Cash Deposit Requirements

In accordance with section 751(a)(1)
of the Act, Commerce intends to instruct
U.S. Customs and Border Protection
(CBP) to collect cash deposits of
estimated countervailing duties in the
amount referenced above for Trina Solar
with regard to shipments of subject
merchandise entered, or withdrawn
from warehouse, for consumption on or
after the date of publication of these
final results in the Federal Register.
These cash deposit requirements,
effective upon publication of these final
results, shall remain in effect until
further notice.

Assessment Requirements

In accordance with section
751(a)(2)(C) of the Act and 19 CFR

5 Commerce found Trina Solar (Changzhou)
Science & Technology Co., Ltd. to be cross-owned,
within the meaning of 19 CFR 351.525(b)(6)(vi),
among and across the following companies:
Yancheng Trina Solar Guoneng Science &
Technology Co., Ltd.; Trina Solar (Su Qian)
Technology Co., Ltd.; Trina Solar Yiwu Technology
Co., Ltd.; Trina Solar Co., Ltd.; Trina Solar
(Yancheng Dafeng) Co., Ltd.; Trina Solar Science &
Technology (Yancheng) Co., Ltd.; Trina Solar
(Suqgian) Optoelectronics Co., Ltd.; Trina Solar
(Changzhou) Optoelectronic Device Co., Ltd.;
Changzhou Trina Solar Yabang Energy Co., Ltd.;
Hubei Trina Solar Energy Co., Ltd.; Turpan Trina
Solar Energy Co., Ltd.; Trina Solar (Hefei) Science
and Technology Co., Ltd.; Changzhou Hesai PV
Ribbon Materials Co., Ltd.; Changzhou Hewei New
Material Technology Co., Ltd.; Changzhou Trina
Hezhong PV Co., Ltd.; and Changzhou Trina PV
Ribbon Materials Co., Ltd. See Preliminary Results
PDM at 5-7.

351.212(b)(2), Commerce has
determined, and CBP shall assess,
countervailing duties on all appropriate
entries covered by this review, for Trina
Solar at the applicable ad valorem
assessment rate listed. Commerce
intends to issue assessment instructions
to CBP no earlier than 35 days after the
publication of the final results of this
administrative review in the Federal
Register. If a timely summons is filed at
the U.S. Court of International Trade,
the assessment instructions will direct
CBP not to liquidate relevant entries
until the time for parties to file a request
for a statutory injunction has expired
(i.e., within 90 days of publication).

Administrative Protective Order

This notice also serves as a final
reminder to parties subject to an
administrative protective order (APO) of
their responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305(a)(3). Timely
written notification of the return or
destruction of APO materials or
conversion to judicial protection order,
is hereby requested. Failure to comply
with the regulations and terms of an
APO is a sanctionable violation.

Notification to Interested Parties

These final results are issued and
published in accordance with sections
751(a)(1) and 777(i)(1) of the Act and 19
CFR 351.221(b)(5).

Dated: September 5, 2023.
Lisa W. Wang,

Assistant Secretary for Enforcement and
Compliance.

Appendix

List of Topics Discussed in the Issues and
Decision Memorandum

I. Summary
II. Background
III. Scope of the Order
IV. Use of Facts Available and Application of
Adverse Inferences
V. Changes Since the Preliminary Results
VI. Subsidies Valuation Information
VII. Analysis of Programs
VIII. Discussion of the Issues
Comment 1: Whether the Provision of
Certain Inputs for Less-Than-Adequate-
Remuneration (LTAR) Programs is
Countervailable
Comment 2: Whether Commerce Should
Find the Provision of Electricity for
LTAR Program is Countervailable
Comment 3: Whether Commerce Should
Apply Adverse Facts Available to “Other
Subsidies” Reported by Trina Solar
Comment 4: The Benchmark for Aluminum
Extrusions for LTAR
Comment 5: The Benchmark for Ocean
Freight
Comment 6: The Benchmark for Domestic
Inland Freight

Comment 7: Whether Certain Trina Solar
Affiliates Were Uncreditworthy

Comment 8: Whether Commerce Should
Revise the Denominator for Export-
Oriented Subsidies

Comment 9: Whether Commerce Should
Revise the Benchmark for International
Ocean Shipping Services for LTAR

IX. Recommendation

[FR Doc. 2023-19739 Filed 9-12-23; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-533-912]

Certain Non-Refillable Steel Cylinders
From India: Postponement of
Preliminary Determination in the Less-
Than-Fair-Value Investigation

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

DATES: Applicable September 13, 2023.
FOR FURTHER INFORMATION CONTACT:
Benito Ballesteros or Samuel Evans, AD/
CVD Operations, Office IX, Enforcement
and Compliance, International Trade
Administration, U.S. Department of
Commerce, 1401 Constitution Avenue
NW, Washington, DC 20230; telephone:
(202) 482—7425 or (202) 482—2420,
respectively.

SUPPLEMENTARY INFORMATION:

Background

On May 17, 2023, the U.S.
Department of Commerce (Commerce)
initiated a less-than-fair-value (LTFV)
investigation of imports of certain non-
refillable steel cylinders from India.t
Currently, the preliminary
determination is due no later than
October 4, 2023.

Postponement of Preliminary
Determination

Section 733(b)(1)(A) of the Tariff Act
of 1930, as amended (the Act), requires
Commerce to issue the preliminary
determination in an LTFV investigation
within 140 days after the date on which
Commerce initiated the investigation.
However, section 733(c)(1) of the Act
permits Commerce to postpone the
preliminary determination until no later
than 190 days after the date on which
Commerce initiated the investigation if:
(A) the petitioner makes a timely
request for a postponement; or (B)
Commerce concludes that the parties
concerned are cooperating, that the

1 See Certain Non-Refillable Steel Cylinders from
India: Initiation of Less-Than Fair-Value
Investigation, 88 FR 33571 (May 24, 2023)
(Initiation Notice).
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investigation is extraordinarily
complicated, and that additional time is
necessary to make a preliminary
determination. Under 19 CFR
351.205(e), the petitioner must submit a
request for postponement 25 days or
more before the scheduled date of the
preliminary determination and must
state the reasons for the request.
Commerce will grant the request unless
it finds compelling reasons to deny the
request.

On September 6, 2023, the petitioner
submitted a timely request that
Commerce postpone the preliminary
determination in the LTFV
investigation, in accordance with 19
CFR 351.205(b)(2), which the petitioner
notes allows for the extension of the
preliminary determination at the
petitioner’s request.?

For the reasons stated above and
because there are no compelling reasons
to deny the request, Commerce, in
accordance with section 733(c)(1)(A) of
the Act, is postponing the deadline for
the preliminary determination by 50
days (i.e., 190 days after the date on
which this investigation was initiated).
As a result, Commerce will issue its
preliminary determination no later than
November 24, 2023.3 In accordance with
section 735(a)(1) of the Act and 19 CFR
351.210(b)(1), the deadline for the final
determination of this investigation will
continue to be 75 days after the date of
the preliminary determination, unless
postponed.

This notice is issued and published
pursuant to section 733(c)(2) of the Act
and 19 CFR 351.205(f)(1).

Dated: September 7, 2023.
Lisa W. Wang,
Assistant Secretary for Enforcement and
Compliance.
[FR Doc. 2023—-19794 Filed 9-12-23; 8:45 am]
BILLING CODE 3510-DS-P

2 See Petitioner’s Letter, “Request to Extend the
Preliminary Antidumping Duty Determination,”
dated September 6, 2023. The petitioner is
Worthington Industries.

3Because the extended deadline for this
preliminary determination falls on a Federal
holiday (i.e., November 23, 2023), the deadline
becomes the next business day. See Notice of
Clarification: Application of “ Next Business Day”
Rule for Administrative Determination Deadlines
Pursuant to the Tariff Act of 1930, As Amended, 70
FR 24533 (May 10, 2005).

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[RTID 0648-XD356]

Pacific Fishery Management Council;
Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of public meeting.

SUMMARY: The Pacific Fishery
Management Council’s (Pacific Council)
Ad Hoc Marine Planning Committee
(MPC) will hold an online public
meeting.

DATES: The online meeting will be held
Friday, September 29, 2023, from 10
a.m. to 4 p.m., Pacific Daylight Time or
until business for the day has been
completed.

ADDRESSES: This meeting will be held
online. Specific meeting information,
including a proposed agenda and
directions on how to attend the meeting
and system requirements, will be
provided in the meeting announcement
on the Pacific Council’s website (see
www.pcouncil.org). You may send an
email to Mr. Kris Kleinschmidt
(kris.kleinschmidt@noaa.gov) or contact
him at (503) 820—-2412 for technical
assistance.

Council address: Pacific Fishery
Management Council, 7700 NE
Ambassador Place, Suite 101, Portland,
OR 97220-1384.

FOR FURTHER INFORMATION CONTACT:
Kerry Griffin, Staff Officer, Pacific
Council; telephone: (503) 820-2409.
SUPPLEMENTARY INFORMATION: The
purpose of this online meeting is for the
MPC to consider current offshore wind
(OSW) energy issues and to provide
information and advice to the Pacific
Council for consideration at its
November 2023 meeting. Meeting topics
may include Fisheries Communications
Plans for the five California OSW leases
and draft Oregon Wind Energy Areas.
Other OSW or aquaculture topics may
be considered, as appropriate.

Although non-emergency issues not
contained in the meeting agenda may be
discussed, those issues may not be the
subject of formal action during this
meeting. Action will be restricted to
those issues specifically listed in this
document and any issues arising after
publication of this document that
require emergency action under section
305(c) of the Magnuson-Stevens Fishery
Conservation and Management Act,
provided the public has been notified of

the intent to take final action to address
the emergency.

Special Accommodations

Requests for sign language
interpretation or other auxiliary aids
should be directed to Mr. Kris
Kleinschmidt (kris.kleinschmidt@
noaa.gov; (503) 820—-2412) at least 10
days prior to the meeting date.

Authority: 16 U.S.C. 1801 et seq.

Dated: September 8, 2023.
Diane M. DeJames-Daly,

Acting Deputy Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2023—-19808 Filed 9-12-23; 8:45 am]|
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[RTID 0648-XD354]

North Pacific Fishery Management
Council; Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of web conference.

SUMMARY: The North Pacific Fishery
Management Council’s (Council)
Ecosystem Committee will hold a public
meeting. See SUPPLEMENTARY
INFORMATION for the agenda.

DATES: The meeting will be held on
Thursday, September 28, 2023, from 8
a.m. to 4 p.m., Alaska Time.
ADDRESSES: The meeting will be a web
conference. Join online through the link
at https://meetings.npfmc.org/Meeting/
Details/3008.

Council address: North Pacific
Fishery Management Council, 1007 W
3rd Ave., Suite 400, Anchorage, AK
99501-2252; telephone: (907) 271-2809.
Instructions for attending the meeting
are given under SUPPLEMENTARY
INFORMATION, below.

FOR FURTHER INFORMATION CONTACT:
Nicole Watson, Council staff; phone:
(907) 271-2809 and email:
nicole.watson@noaa.gov. For technical
support, please contact administrative
Council staff, email: npfmc.admin@
noaa.gov.

SUPPLEMENTARY INFORMATION:
Agenda
Thursday, September 28, 2023

The Ecosystem Committee agenda
will include: (a) an update on the
evaluation of marine conservation areas;


https://meetings.npfmc.org/Meeting/Details/3008
https://meetings.npfmc.org/Meeting/Details/3008
mailto:kris.kleinschmidt@noaa.gov
mailto:kris.kleinschmidt@noaa.gov
mailto:kris.kleinschmidt@noaa.gov
mailto:nicole.watson@noaa.gov
mailto:npfmc.admin@noaa.gov
mailto:npfmc.admin@noaa.gov
http://www.pcouncil.org

Federal Register/Vol. 88, No. 176/ Wednesday, September 13, 2023/ Notices

62773

(b) National Environmental Policy Act
(NEPA) changes under the Fiscal
Responsibility Act; (c) other updates
including the programmatic
environmental impact statement (PEIS);
and (d) other business. The agenda is
subject to change, and the latest version
will be posted at https://meetings.
npfmc.org/Meeting/Details/3008 prior to
the meeting, along with meeting
materials.

Connection Information

You can attend the meeting online
using a computer, tablet, or smart
phone; or by phone only. Connection
information will be posted online at:
https://meetings.npfmc.org/Meeting/
Details/3008.

Public Comment

Public comment letters will be
accepted and should be submitted
electronically to https://meetings.
npfmc.org/Meeting/Details/3008.

Authority: 16 U.S.C. 1801 et seq.

Dated: September 8, 2023.

Diane M. DeJames-Daly,

Acting Deputy Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2023-19807 Filed 9-12—23; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[RTID 0648—-XD348]

North Pacific Fishery Management
Council; Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of web conference.

SUMMARY: The North Pacific Fishery
Management Council (Council) Halibut
and Sablefish Individual Fishing Quota
Committee (IFQ Committee) will hold a
public meeting. See SUPPLEMENTARY
INFORMATION for the agenda.

DATES: The meeting will be held on
Thursday, September 28, 2023, from
8:30 a.m. to 1 p.m., Alaska Time.
ADDRESSES: The meeting will be a web
conference. Join online through the link
at https://meetings.npfmc.org/Meeting/
Details/3014.

Council address: North Pacific
Fishery Management Council, 1007 W
3rd Ave., Suite 400, Anchorage, AK
99501-2252; telephone: (907) 271-2809.
Instructions for attending the meeting
via video conference are given under
SUPPLEMENTARY INFORMATION, below.

FOR FURTHER INFORMATION CONTACT:
Anna Henry, Council staff; phone: (907)
271-2809; email: anna.henry@noaa.gov.
For technical support, please contact
our admin Council staff, email:
npfmc.admin@noaa.gov.

SUPPLEMENTARY INFORMATION:
Agenda
Thursday, September 28, 2023

The IFQ Committee agenda will
include: (a) review and provide
recommendations on Area 4 vessel cap
initial review analysis; (b) IFQ program
review workplan; and (c) other business.
The agenda is subject to change, and the
latest version will be posted at https://
meetings.npfmc.org/Meeting/Details/
3014 prior to the meeting, along with
meeting materials.

Connection Information

You can attend the meeting online
using a computer, tablet, or smart
phone; or by phone only. Connection
information will be posted online at:
https://meetings.npfmc.org/Meeting/
Details/3014.

Public Comment

Public comment letters will be
accepted and should be submitted
electronically to https://meetings.
npfmec.org/Meeting/Details/3014.

Authority: 16 U.S.C. 1801 et seq.

Dated: September 8, 2023.

Diane M. DeJames-Daly,

Acting Deputy Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2023-19801 Filed 9-12—-23; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[RTID 0648-XD347]

New England Fishery Management
Council; Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of public meeting.

SUMMARY: The New England Fishery
Management Council is convening a
joint ad-hoc sub-panel of its Scientific
and Statistical Committee (SSC) with
members of the Mid-Atlantic Fishery
Council’s SSC to provide the Council
with input on methods to designate
Essential Fish Habitat and to consider
actions affecting New England fisheries
in the exclusive economic zone (EEZ).

Recommendations from this group will
be brought to the full Council for formal
consideration and action, if appropriate.
DATES: This webinar will be held on
Friday, September 29, 2023, from 1 p.m.
to 5 p.m.

ADDRESSES: Webinar registration URL
information: https://attendee.
gotowebinar.com/register/
120656441301753431. Call in
information: Phone: +1 (415) 655—-0060/
Access Code: 596—061-701.

Council address: New England
Fishery Management Council, 50 Water
Street, Mill 2, Newburyport, MA 01950.
FOR FURTHER INFORMATION CONTACT: Cate
O’Keefe, Executive Director, New
England Fishery Management Council;
telephone: (978) 465—0492.
SUPPLEMENTARY INFORMATION:

Agenda

The joint SSC Subpanel, comprised of
SSC members from both the New
England and Mid-Atlantic Fishery
Management Councils, will meet to
review methods for designating
Essential Fish Habitat (EFH) and Habitat
Areas of Particular Concern (HAPC).
The review will address the following
topics: (1) principles applied to
improving EFH and HAPC designations;
(2) methods for developing EFH text and
maps including application of model-
based approaches; (3) methods for
identifying HAPC; and (4)
recommendations for additional near- or
longer-term work that might improve
EFH or HAPC designations. The
subpanel will provide a report
summarizing their input. This input
will be provided directly to the Mid-
Atlantic Fishery Management Council’s
EFH Fishery Management Action Team,
the New England Fishery Management
Council’s Habitat Plan Development
Team, as well as the New England and
Mid-Atlantic Fishery Management
Councils. There will be opportunities
for public input and comment.

Although non-emergency issues not
contained on the agenda may come
before this panel for discussion, those
issues may not be the subject of formal
action during this meeting. Council
action will be restricted to those issues
specifically listed in this notice and any
issues arising after publication of this
notice that require emergency action
under section 305(c) of the Magnuson-
Stevens Act, provided the public has
been notified of the Council’s intent to
take final action to address the
emergency. The public also should be
aware that the meeting will be recorded.
Consistent with 16 U.S.C. 1852, a copy
of the recording is available upon
request.


https://attendee.gotowebinar.com/register/120656441301753431
https://attendee.gotowebinar.com/register/120656441301753431
https://attendee.gotowebinar.com/register/120656441301753431
https://meetings.npfmc.org/Meeting/Details/3014
https://meetings.npfmc.org/Meeting/Details/3014
https://meetings.npfmc.org/Meeting/Details/3014
https://meetings.npfmc.org/Meeting/Details/3008
https://meetings.npfmc.org/Meeting/Details/3008
https://meetings.npfmc.org/Meeting/Details/3008
https://meetings.npfmc.org/Meeting/Details/3008
https://meetings.npfmc.org/Meeting/Details/3008
https://meetings.npfmc.org/Meeting/Details/3008
https://meetings.npfmc.org/Meeting/Details/3014
https://meetings.npfmc.org/Meeting/Details/3014
https://meetings.npfmc.org/Meeting/Details/3014
https://meetings.npfmc.org/Meeting/Details/3014
https://meetings.npfmc.org/Meeting/Details/3014
https://meetings.npfmc.org/Meeting/Details/3014
mailto:npfmc.admin@noaa.gov
mailto:anna.henry@noaa.gov
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Special Accommodations

This meeting is physically accessible
to people with disabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to Cate
O’Keefe, Executive Director, at (978)
465-0492, at least 5 days prior to the
meeting date.

Authority: 16 U.S.C. 1801 et seq.

Dated: September 8, 2023.
Diane M. DeJames-Daly,

Acting Deputy Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2023-19800 Filed 9-12-23; 8:45 am|
BILLING CODE 3510-22-P

COMMITTEE FOR PURCHASE FROM
PEOPLE WHO ARE BLIND OR
SEVERELY DISABLED

Quarterly Public Meeting

AGENCY: Committee for Purchase From
People Who Are Blind or Severely
Disabled.

ACTION: Notice of public meeting.

DATES: October 12, 2023, from 1 p.m. to
4 p.m. ET.

ADDRESSES: The meeting will be held
virtually only via Zoom webinar.

FOR FURTHER INFORMATION CONTACT:
Angela Phifer, 355 E Street SW, Suite
325, Washington, DC 20024; (703) 798—
5873; CMTEFedReg@AbilityOne.gov.

SUPPLEMENTARY INFORMATION:

Background: The Committee for
Purchase From People Who Are Blind
or Severely Disabled is an independent
government agency operating as the U.S.
AbilityOne Commission. It oversees the
AbilityOne Program, which provides
employment opportunities through
Federal contracts for people who are
blind or have significant disabilities in
the manufacture and delivery of
products and services to the Federal
Government. The Javits-Wagner-O’Day
Act (41 U.S.C. chapter 85) authorizes
the contracts.

Registration: Attendees not requesting
speaking time should register not later
than 11:59 p.m. ET on October 11, 2023.
Attendees requesting speaking time
must register not later than 11:59 p.m.
ET on September 29, 2023, and use the
comment fields in the registration form
to specify the intended speaking topic/

s.
The registration link will be available by
September 15, 2023, on the
Commission’s home page,
www.abilityone.gov, under News and
Events.

Commission Statement: This regular
quarterly meeting will include updates

from the Commission Chairperson,
Executive Director, and Inspector
General.

Public Participation: The public
engagement session will address
modernizing the guidance for project
development assignments and order
allocations for nonprofit agencies
participating in the AbilityOne Program.
This discussion will support the future
update of Commission Policy 51.301,
“Selection of Nonprofit Agencies for
Project Assignment and Order
Allocation.”

The Commission invites public
comments and suggestions on the public
engagement topic. During registration,
you may choose to submit comments, or
you may request speaking time at the
meeting. The Commission may invite
some attendees who submit advance
comments to discuss their comments
during the meeting. Comments
submitted will be reviewed by staff and
the Commission members before the
meeting. Comments posted in the chat
box during the meeting will be shared
with the Commission members after the
meeting. The Commission is not subject
to the requirements of 5 U.S.C. 552(b);
however, the Commission published
this notice to encourage the broadest
possible participation in its meeting.

Personal Information: Speakers
should not include any information that
they do not want publicly disclosed.

Michael R. Jurkowski,
Acting Director, Business Operations.

[FR Doc. 2023-19783 Filed 9-12-23; 8:45 am]
BILLING CODE 6353-01-P

COMMODITY FUTURES TRADING
COMMISSION

Agency Information Collection
Activities Under OMB Review

AGENCY: Commodity Futures Trading
Commission.

ACTION: Notice.

SUMMARY: In compliance with the
Paperwork Reduction Act of 1995
(PRA), this notice announces that the
Information Collection Request (ICR)
abstracted below has been forwarded to
the Office of Information and Regulatory
Affairs (OIRA), of the Office of
Management and Budget (OMB), for
review and comment. The ICR describes
the nature of the information collection
and its expected costs and burden.
DATES: Comments must be submitted on
or before October 13, 2023.

ADDRESSES: Written comments and
recommendations for the proposed
information collection should be

submitted within 30 days of this
notice’s publication to OIRA, at https://
www.reginfo.gov/public/do/PRAMain.
Please find this particular information
collection by selecting ““Currently under
30-day Review—Open for Public
Comments” or by using the website’s
search function. Comments can be
entered electronically by clicking on the
“comment” button next to the
information collection on the “OIRA
Information Collections Under Review”
page, or the “View ICR—Agency
Submission” page. A copy of the
supporting statement for the collection
of information discussed herein may be
obtained by visiting https://
www.reginfo.gov/public/do/PRAMain.

In addition to the submission of
comments to https://Reginfo.gov as
indicated above, a copy of all comments
submitted to OIRA may also be
submitted to the Commodity Futures
Trading Commission (the
“Commission” or “CFTC”) by clicking
on the “Submit Comment” box next to
the descriptive entry for OMB Control
No. 3038-0096, at https://
comments.cftc.gov/FederalRegister/
PublicInfo.aspx, or by either of the
following methods:

e Mail: Christopher Kirkpatrick,
Secretary of the Commission,
Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street NW, Washington, DC
20581.

e Hand Delivery/Courier: Same as
Mail, above.

All comments must be submitted in
English, or if not, accompanied by an
English translation. Comments
submitted to the Commission should
include only information that you wish
to make available publicly. If you wish
the Commission to consider information
that you believe is exempt from
disclosure under the Freedom of
Information Act, a petition for
confidential treatment of the exempt
information may be submitted according
to the procedures established in section
145.9 of the Commission’s regulations.?
The Commission reserves the right, but
shall have no obligation, to review, pre-
screen, filter, redact, refuse or remove
any or all of your submission from
https://www.cftc.gov that it may deem to
be inappropriate for publication, such as
obscene language. All submissions that
have been redacted or removed that
contain comments on the merits of the
ICR will be retained in the public
comment file and will be considered as
required under the Administrative
Procedure Act and other applicable

117 CFR 145.9.


https://comments.cftc.gov/FederalRegister/PublicInfo.aspx
https://comments.cftc.gov/FederalRegister/PublicInfo.aspx
https://comments.cftc.gov/FederalRegister/PublicInfo.aspx
https://www.reginfo.gov/public/do/PRAMain
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laws, and may be accessible under the
Freedom of Information Act.

FOR FURTHER INFORMATION CONTACT:
Isabella Bergstein, Attorney Adviser,
Division of Market Oversight,
Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street NW, Washington, DC
20581; (202) 993—1384; email:
ibergstein@cftc.gov, and refer to OMB
Control No. 3038-0096.
SUPPLEMENTARY INFORMATION:

Title: Swap Data Recordkeeping and
Reporting Requirements (OMB Control
No. 3038-0096). This is a request for
revision of a currently approved
information collection.

Abstract: The collection of
information is needed to ensure that the
CFTC and other regulators have access
to swap data as required by the
Commodity Exchange Act, as amended
by the Dodd-Frank Wall Street Reform
and Consumer Protection Act (‘“Dodd-
Frank Act”). The Dodd-Frank Act
directed the CFTC to adopt rules
providing for the reporting of data
relating to swaps. In 2012, the CFTC
adopted Regulation 45, which imposes
recordkeeping and reporting
requirements relating to swaps. The
Commission is revising its burden hours
and hourly labor cost estimates
following the Commission’s designation
of a Unique Product Identifier (“UPI”)
and product classification system for
certain swap asset classes. The
Commission is revising its burden
estimates associated with the reporting
obligations under part 45 of the
Commission rules to account for new
burden associated with the
requirements of §45.7.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid OMB
control number. On July 6, 2023, the
Commission published in the Federal
Register notice of the proposed revision
of this information collection and
provided 60 days for public comment
on the proposed extension, 88 FR 43086
(““60-Day Notice”). The Commission
received no relevant comments that
addressed its PRA burden estimates.

Burden Statement: CFTC regulation
section 45.7 results in information
collection requirements within the
meaning of the PRA. With respect to the
ongoing reporting and recordkeeping
burdens associated with swaps, the
CFTC believes that SDs, MSPs, SEFs,
DCMs, DCOs, SDRs, and non-SD/MSP
counterparties incur an annual time-
burden of 1,093 hours. This time-burden
represents a proportion of the burden
respondents incur to operate and

maintain their swap data recordkeeping
and reporting systems.

In addition, the Commission estimates
that regulation section 45.7 will create
costs for entities required to retrieve and
transmit UPIs to update their systems to
retrieve and transmit UPIs. The
Commission estimates that SDRs, SEFs,
DCMs, and reporting counterparties
required to retrieve and transmit UPIs
will incur a one-time initial burden of
one hour per entity to modify their
systems to adopt the required changes,
for a total estimated hours burden of
1,732 hours. The associated labor cost
per entity is estimated to be $93.31 for
a total cost across entities of $161,620.

Respondents/Affected Entities: Swap
Dealers, Major Swap Participants, SEFs,
DCMs, DCOs, and other counterparties
to a swap transaction (i.e., end-user,
non-SD/non-MSP counterparties).

Estimated number of respondents:
1,732.

Estimated average burden hours per
respondent: 1.6 hours.

Estimated total annual burden hours
on respondents: 2,825 hours.

Frequency of collection: Ongoing.

There are no capital costs or operating
and maintenance costs associated with
this collection.

(Authority: 44 U.S.C. 3501 et seq.)
Dated: September 8, 2023.

Christopher Kirkpatrick,

Secretary of the Commission.

[FR Doc. 2023-19816 Filed 9-12-23; 8:45 am]

BILLING CODE 6351-01-P

DEPARTMENT OF DEFENSE

Office of the Secretary
[Docket ID: DoD-2022-HA-0090]

Submission for OMB Review;
Comment Request

AGENCY: The Office of the Assistant
Secretary of Defense for Health Affairs
(OASD(HA)), Department of Defense
(DoD).

ACTION: 30-Day information collection
notice.

SUMMARY: The DoD has submitted to the
Office of Management and Budget
(OMB) for clearance the following
proposal for collection of information
under the provisions of the Paperwork
Reduction Act.

DATES: Consideration will be given to all
comments received by October 13, 2023.
ADDRESSES: Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this

notice to www.reginfo.gov/public/do/
PRAMain. Find this particular
information collection by selecting
“Currently under 30-day Review—Open
for Public Comments” or by using the
search function.

FOR FURTHER INFORMATION CONTACT:
Angela Duncan, 571-372-7574, whs.mc-
alex.esd.mbx.dd-dod-information-
collections@mail.mil.

SUPPLEMENTARY INFORMATION:

Title; Associated Form; and OMB
Number: Unmet Needs of Transgender
Military Patients at Madigan Army
Medical Center; OMB Control Number
0720-MAMC.

Type of Request: New.

Number of Respondents: 50.

Responses per Respondent: 1.

Annual Responses: 50.

Average Burden per Response: 45
minutes.

Annual Burden Hours: 37.5.

Needs and Uses: This collection is
necessary in order to identify the unmet
needs of transgender patients at
Madigan Army Medical Center. Policy
changes (and subsequent reversal)
regarding transgender military members
have limited transgender patient care
and led to confusion around services
provided. Military providers do not
generally have experience or special
training in caring for the transgender
population and may lack the expertise
needed for optimal patient care. This
activity will develop and distribute an
anonymous survey to accomplish the
goal of identifying these unmet needs in
order to find areas for improvement and
optimize transgender care at Madigan
Army Medical Center.

Affected Public: Individuals or
households.

Frequency: On occasion.

Respondent’s Obligation: Voluntary.

OMB Desk Officer: Ms. Jasmeet
Seehra.

You may also submit comments and
recommendations, identified by Docket
ID number and title, by the following
method:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Instructions: All submissions received
must include the agency name, Docket
ID number, and title for this Federal
Register document. The general policy
for comments and other submissions
from members of the public is to make
these submissions available for public
viewing on the internet at http://
www.regulations.gov as they are
received without change, including any
personal identifiers or contact
information.

DOD Clearance Officer: Ms. Angela
Duncan.


http://www.reginfo.gov/public/do/PRAMain
http://www.reginfo.gov/public/do/PRAMain
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
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Requests for copies of the information
collection proposal should be sent to
Ms. Duncan at whs.mc-alex.esd.mbx.dd-
dod-information-collections@mail.mil.

Dated: September 5, 2023.

Aaron T. Siegel,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2023—-19764 Filed 9-12-23; 8:45 am]
BILLING CODE 5001-06—-P

DEPARTMENT OF DEFENSE
Department of the Navy

Meeting of the U.S. Naval Academy
Board of Visitors

AGENCY: Department of the Navy, U.S.
Department of Defense (DoD).

ACTION: Notice of partially closed
meeting.

SUMMARY: The DoD is publishing this
notice to announce that the following
Federal Advisory Committee meeting of
the U.S. Naval Academy Board of
Visitors, hereafter “Board,” will take
place.

DATES: Open to the public, September
18, 2023, from 9 a.m. to 11 a.m. Eastern
Time Zone (ET). Closed to the public,
September 18, 2023, from 11 a.m. to
noon (12 p.m.) ET.

ADDRESSES: This meeting will be held at
the Library of Congress, Washington,
DC. Pending prevailing health
directives, the meeting will be handicap
accessible. Escort is required.

FOR FURTHER INFORMATION CONTACT:
Major Alexandra Fitzgerald, USMC,
Executive Secretary to the Board of
Visitors, Office of the Superintendent,
U.S. Naval Academy, Annapolis, MD
21402-5000, 410-293—1503, afitzger@
usna.edu, or visit https://
www.usna.edu/PAO/Superintendent/
bov.php.

SUPPLEMENTARY INFORMATION: This
meeting is being held under the
provisions of the Federal Advisory
Committee Act (FACA) of 1972 (5
United States Code (U.S.C.), appendix,
as amended), the Government in the
Sunshine Act of 1976 (5 U.S.C. 552b, as
amended), the General Services
Administration’s (GSA) Federal
Advisory Committee Management Final
Rule (41 Code of Federal Regulations
(CFR) part 102-3). Due to circumstances
beyond the control of the Designated
Federal Officer, the United States Naval
Academy Board of Visitors was unable
to provide public notification required
by 41 CFR 102-3.150(a) concerning its
September 18, 2023 meeting.
Accordingly, the Advisory Committee

Management Officer for the Department
of Defense, pursuant to 41 CFR 102—
3.150(b), waives the 15-calendar day
notification requirement.

Purpose of Meeting: The U.S. Naval
Academy Board of Visitors will meet to
make such inquiry, as the Board deems
necessary, into the state of morale and
discipline, the curriculum, instruction,
physical equipment, fiscal affairs, and
academic methods of the Naval
Academy.

Agenda

Proposed meeting agenda for
September 18, 2023.

0900 Call to Order (Open to Public)
0900-1055 Open Meeting (Open to

Public)

1055-1100 Break (Open to Public)
1100-1200 Closed Meeting (Closed to

Public)

Current details on the board of
visitors may be found at https://
www.usna.edu/PAO/Superintendent/
bov.php.

The closed meeting from 11:00 a.m. to
12:00 p.m. on September 18, 2023, will
consist of discussions of new and
pending administrative or minor
disciplinary infractions and non-judicial
punishments involving midshipmen
attending the Naval Academy to include
but not limited to, individual honor or
conduct violations within the Brigade,
the disclosure of which would
constitute a clearly unwarranted
invasion of personal privacy. For this
reason, a portion of the meeting will be
closed to the public, as the discussion
of such information cannot be
adequately segregated from other topics,
which precludes opening the closed
meeting to the public. Accordingly, the
Secretary of the Navy, in consultation
with the Department of the Navy
General Counsel, has determined in
writing that the meeting shall be
partially closed to the public because
the discussions during the closed
meeting from 11 a.m. to noon (12 p.m.)
will be concerned with matters
protected under sections 552b(c)(5), (6),
and (7) of title 5, U.S.C.

Meeting Accessibility: Pursuant to
FACA and 41 CFR 102-3.140, this
meeting is open to the public. Any
public attendance at the meeting will be
governed by prevailing health directives
at the United States Naval Academy.
Please contact the Executive Secretary
five business days prior the meeting to
coordinate access to the meeting.

Written Statements: Per section
10(a)(3) of the FACA and 41 CFR 102—
3.105(j) and 102-3.140, interested
persons may submit a written statement
for consideration at any time, but
should be received by the Designated

Federal Officer at least 3 business days
prior to the meeting date so that the
comments may be made available to the
Board for their consideration prior to
the meeting. Written statements should
be submitted via mail to 121 Blake Rd,
Annapolis, MD 21402. Please note that
since the Board operates under the
provisions of the FACA, as amended, all
submitted comments and public
presentations may be treated as public
documents and may be made available
for public inspection, including, but not
limited to, being posted on the board
website.

Dated: September 8, 2023.
J.E. Koningisor,

Lieutenant Commander, Judge Advocate
General’s Corps, U.S. Navy, Federal Register
Liaison Officer.

[FR Doc. 2023-19769 Filed 9-12-23; 8:45 am]
BILLING CODE 3810-FF-P

DEPARTMENT OF DEFENSE

Department of the Navy
[Docket ID: USN-2023-HQ-0011]

Submission for OMB Review;
Comment Request

AGENCY: Department of the Navy,
Department of Defense (DoD).

ACTION: 30-Day information collection
notice.

SUMMARY: The DoD has submitted to the
Office of Management and Budget
(OMB) for clearance the following
proposal for collection of information
under the provisions of the Paperwork
Reduction Act.

DATES: Consideration will be given to all
comments received by October 13, 2023.
ADDRESSES: Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to www.reginfo.gov/public/do/
PRAMain. Find this particular
information collection by selecting
“Currently under 30-day Review—Open
for Public Comments” or by using the
search function.

FOR FURTHER INFORMATION CONTACT:
Angela Duncan, 571-372-7574, whs.mc-
alex.esd.mbx.dd-dod-information-
collections@mail.mil.

SUPPLEMENTARY INFORMATION:

Title; Associated Form; and OMB
Number: Fleet Readiness Center
Southeast (FRCSE) Electronic
Sensormatic Intake Application; OMB
Control Number 0703—CURE.

Type of Request: Existing collection in
use without an OMB Control Number.

Number of Respondents: 1,600.
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Responses per Respondent: 1.
Annual Responses: 1,600.

Average Burden per Response: 7
minutes.

Annual Burden Hours: 187.

Needs and Uses: The Sensormatic
Electronic (SE) Computer Coordinated
Universal Retrieval Entry (CCURE) 9000
application is used as part of the process
for issuing access badges to Fleet
Readiness Center Southeast (FRCSE)
command facilities. The information
collected from command employees for
this application is per the prescribing
policy regulations in OPNAVINST
5530.14E, “Navy Physical Security and
Law Enforcement Program,” which
provides guidance for the protection of
people and assets throughout the Navy.
FRCSE Security collects information
from contractor personnel verbally and
in-person to obtain the necessary
information required to in the CCURE
application for command badge
issuance. Once FRCSE security
personnel enters all necessary
information into the SE CCURE 9000
application, a command badge is issued,
allowing the contractor employee access
to command facilities. In addition to
using information to process personnel
access to controlled areas, information
may be used for investigative purposes
and communications in the event of an
emergency or security event.

Affected Public: Individuals or
households.

Frequency: On occasion.

Respondent’s Obligation: Voluntary.

OMB Desk Officer: Ms. Jasmeet
Seehra.

You may also submit comments and
recommendations, identified by Docket
ID number and title, by the following
method:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Instructions: All submissions received
must include the agency name, Docket
ID number, and title for this Federal
Register document. The general policy
for comments and other submissions
from members of the public is to make
these submissions available for public
viewing on the internet at http://
www.regulations.gov as they are
received without change, including any
personal identifiers or contact
information.

DOD Clearance Officer: Ms. Angela
Duncan.

Requests for copies of the information
collection proposal should be sent to
Ms. Duncan at whs.mc-alex.esd.mbx.dd-
dod-information-collections@mail. mil.

Dated: September 5, 2023.
Aaron T. Siegel,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2023-19763 Filed 9-12-23; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF EDUCATION
[Docket No.: ED-2023-SCC-0160]

Agency Information Collection
Activities; Comment Request; Study of
District and School Uses of Federal
Education Funds

AGENCY: Institute of Education Sciences
(IES), Department of Education (ED).
ACTION: Notice.

SUMMARY: In accordance with the
Paperwork Reduction Act (PRA) of
1995, the Department is proposing an
extension without change of a currently
approved information collection request
(ICR).

DATES: Interested persons are invited to
submit comments on or before
November 13, 2023.

ADDRESSES: To access and review all the
documents related to the information
collection listed in this notice, please
use http://www.regulations.gov by
searching the Docket ID number ED-
2023-SCC-0160. Comments submitted
in response to this notice should be
submitted electronically through the
Federal eRulemaking Portal at http://
www.regulations.gov by selecting the
Docket ID number or via postal mail,
commercial delivery, or hand delivery.
If the regulations.gov site is not
available to the public for any reason,
the Department will temporarily accept
comments at ICDocketMgr@ed.gov.
Please include the docket ID number
and the title of the information
collection request when requesting
documents or submitting comments.
Please note that comments submitted
after the comment period will not be
accepted. Written requests for
information or comments submitted by
postal mail or delivery should be
addressed to the Manager of the
Strategic Collections and Clearance
Governance and Strategy Division, U.S.
Department of Education, 400 Maryland
Ave. SW, LBJ, Room 4C210,
Washington, DC 20202-8240.

FOR FURTHER INFORMATION CONTACT: For
specific questions related to collection
activities, please contact Clare Allen-
Platt, (202) 987-1090.

SUPPLEMENTARY INFORMATION: The
Department, in accordance with the
Paperwork Reduction Act of 1995 (PRA)
(44 U.S.C. 3506(c)(2)(A)), provides the

general public and Federal agencies
with an opportunity to comment on
proposed, revised, and continuing
collections of information. This helps
the Department assess the impact of its
information collection requirements and
minimize the public’s reporting burden.
It also helps the public understand the
Department’s information collection
requirements and provide the requested
data in the desired format. The
Department is soliciting comments on
the proposed information collection
request (ICR) that is described below.
The Department is especially interested
in public comment addressing the
following issues: (1) is this collection
necessary to the proper functions of the
Department; (2) will this information be
processed and used in a timely manner;
(3) is the estimate of burden accurate;
(4) how might the Department enhance
the quality, utility, and clarity of the
information to be collected; and (5) how
might the Department minimize the
burden of this collection on the
respondents, including through the use
of information technology. Please note
that written comments received in
response to this notice will be
considered public records.

Title of Collection: Study of District
and School Uses of Federal Education
Funds.

OMB Control Number: 1850-0951.

Type of Review: Extension without
change of a currently approved ICR.

Respondents/Affected Public: State,
local, and Tribal governments.

Total Estimated Number of Annual
Responses: 250.

Total Estimated Number of Annual
Burden Hours: 1,630.

Abstract: Federal funds account for
less than 10 percent of K-12 education
spending nationally but can play an
important role, particularly in
communities that are lower-income or
have lower-performing schools.
Although each Federal education
program has unique goals and
provisions, they often allow funds to be
used for similar purposes and services
or overlapping populations. Congress
provided State and local education
agencies greater flexibility in their use
of Federal funds through the 2015
reauthorization of the Elementary and
Secondary Education Act (ESEA). As
the COVID-19 pandemic began to
disrupt schools in 2020, Congress also
created new programs to provide
funding and flexibilities for States and
districts to respond to the emergency.
Because policymakers remain interested
in how Federal dollars are spent, this
study will examine the distribution and
use of pandemic relief funds and
explore the possibility of examining
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those issues for five ’core” Federal
education programs that represent the
vast share of the Department’s K—12
grant making: part A of titles I, II, III,
and IV of ESEA, and title I, part B of the
Individuals with Disabilities Education
Act (IDEA).

Dated: September 8, 2023.
Stephanie Valentine,

PRA Coordinator, Strategic Collections and
Clearance, Governance and Strategy Division,
Office of Chief Data Officer, Office of
Planning, Evaluation and Policy
Development.

[FR Doc. 2023—-19736 Filed 9-12-23; 8:45 am]|

BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION
[Docket No.: ED-2023-SCC-0083]

Agency Information Collection
Activities; Submission to the Office of
Management and Budget for Review
and Approval; Comment Request;
IDEA Part B State Performance Plan
(SPP) and Annual Performance Report
(APR)

AGENCY: Office of Special Education and
Rehabilitative Services (OSERS),
Department of Education (ED).

ACTION: Notice.

SUMMARY: In accordance with the
Paperwork Reduction Act (PRA) of
1995, the Department is proposing a
revision of a currently approved
information collection request (ICR).
DATES: Interested persons are invited to
submit comments on or before October
13, 2023.

ADDRESSES: Written comments and
recommendations for proposed
information collection requests should
be submitted within 30 days of
publication of this notice. Click on this
link www.reginfo.gov/public/do/
PRAMain to access the site. Find this
information collection request (ICR) by
selecting “Department of Education”
under “Currently Under Review,” then
check the “Only Show ICR for Public
Comment” checkbox. Reginfo.gov
provides two links to view documents
related to this information collection
request. Information collection forms
and instructions may be found by
clicking on the “View Information
Collection (IC) List” link. Supporting
statements and other supporting
documentation may be found by
clicking on the “View Supporting
Statement and Other Documents” link.
FOR FURTHER INFORMATION CONTACT: For
specific questions related to collection
activities, please contact Christine
Pilgrim, (202) 245-7351.

SUPPLEMENTARY INFORMATION: The
Department is especially interested in
public comment addressing the
following issues: (1) is this collection
necessary to the proper functions of the
Department; (2) will this information be
processed and used in a timely manner;
(3) is the estimate of burden accurate;
(4) how might the Department enhance
the quality, utility, and clarity of the
information to be collected; and (5) how
might the Department minimize the
burden of this collection on the
respondents, including through the use
of information technology. Please note
that written comments received in
response to this notice will be
considered public records.

Title of Collection: IDEA Part B State
Performance Plan (SPP) and Annual
Performance Report (APR).

OMB Control Number: 1820-0624.

Type of Review: Revision of a
currently approved ICR.

Respondents/Affected Public: State,
Local, and Tribal Governments.

Total Estimated Number of Annual
Responses: 60.

Total Estimated Number of Annual
Burden Hours: 107,700.

Abstract: In accordance with 20
U.S.C. 1416(b)(1), not later than 1 year
after the date of enactment of the
Individuals with Disabilities Education,
as revised in 2004, each State must have
in place a performance plan that
evaluates the State’s efforts to
implement the requirements and
purposes of Part B and describe how the
State will improve such
implementation. This plan is called the
Part B State Performance Plan (Part B—
SPP). In accordance with 20 U.S.C.
1416(b)(2)(C)(ii) the State shall report
annually to the public on the
performance of each local educational
agency located in the State on the
targets in the State’s performance plan.
The State also shall report annually to
the Secretary on the performance of the
State under the State’s performance
plan. This report is called the Part B
Annual Performance Report (Part B—
APR). Information Collection 1820-0624
corresponds to 34 CFR 300.600—
300.602.

In this information collection revision
two revisions are proposed: (1) adding
a separate general supervision indicator
and continuing the requirement to
report on the identification and
correction of findings of all
noncompliance related to SPP/APR
compliance indicators; and (2) revising
Indicators 4A and 4B to require States
to report on elements of their existing
methodology that are necessary for
OSEP to analyze and determine the
reasonableness of such methodology for

identifying significant discrepancies in
local educational agencies (LEAs). The
proposed revisions are focused on
improving results and the development
and learning for all children with
disabilities, and aligning with the
administration’s priorities including,
State general supervision systems and
the disparities in the use of discipline
for children with disabilities.

Dated: September 7, 2023.
Kun Mullan,

PRA Coordinator, Strategic Collections and
Clearance, Governance and Strategy Division,
Office of Chief Data Officer, Office of
Planning, Evaluation and Policy
Development.

[FR Doc. 2023—-19693 Filed 9-12—-23; 8:45 am]|

BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION

[Docket No.: ED-2023-SCC-0080]

Agency Information Collection
Activities; Submission to the Office of
Management and Budget for Review
and Approval; Comment Request;
IDEA Part C State Performance Plan
(SPP) and Annual Performance Report
(APR)

AGENCY: Office of Special Education and
Rehabilitative Services (OSERS),
Department of Education (ED).

ACTION: Notice.

SUMMARY: In accordance with the
Paperwork Reduction Act (PRA) of
1995, the Department is proposing a
revision of a currently approved
information collection request (ICR).

DATES: Interested persons are invited to
submit comments on or before October
13, 2023.

ADDRESSES: Written comments and
recommendations for proposed
information collection requests should
be submitted within 30 days of
publication of this notice. Click on this
link www.reginfo.gov/public/do/
PRAMain to access the site. Find this
information collection request (ICR) by
selecting ‘“‘Department of Education”
under “Currently Under Review,” then
check the “Only Show ICR for Public
Comment” checkbox. Reginfo.gov
provides two links to view documents
related to this information collection
request. Information collection forms
and instructions may be found by
clicking on the “View Information
Collection (IC) List” link. Supporting
statements and other supporting
documentation may be found by
clicking on the “View Supporting
Statement and Other Documents” link.
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FOR FURTHER INFORMATION CONTACT: For
specific questions related to collection
activities, please contact Christine
Pilgrim, (202) 245-7351.
SUPPLEMENTARY INFORMATION: The
Department is especially interested in
public comment addressing the
following issues: (1) is this collection
necessary to the proper functions of the
Department; (2) will this information be
processed and used in a timely manner;
(3) is the estimate of burden accurate;
(4) how might the Department enhance
the quality, utility, and clarity of the
information to be collected; and (5) how
might the Department minimize the
burden of this collection on the
respondents, including through the use
of information technology. Please note
that written comments received in
response to this notice will be
considered public records.

Title of Collection: IDEA Part C State
Performance Plan (SPP) and Annual
Performance Report (APR).

OMB Control Number: 1820-0578.

Type of Review: Revision of a
currently approved ICR.

Respondents/Affected Public: State,
Local, and Tribal Governments.

Total Estimated Number of Annual
Responses: 56.

Total Estimated Number of Annual
Burden Hours: 61,600.

Abstract: The Individuals with
Disabilities Education Improvement Act
of 2004, signed on December 3, 2004,
became Public Law 108—446. In
accordance with 20 U.S.C. 1416(b)(1)
and 20 U.S.C. 1442, not later than 1 year
after the date of enactment of the
Individuals with Disabilities Education
Improvement Act of 2004, each Lead
Agency must have in place a
performance plan that evaluates the
Lead Agency’s efforts to implement the
requirements and purposes of Part C
and describe how the Lead Agency will
improve such implementation. This
plan is called the Part C State
Performance Plan (Part C—SPP). In
accordance with 20 U.S.C.
1416(b)(2)(C)(ii) and 20 U.S.C. 1442 the
Lead Agency shall report annually to
the public on the performance of each
Part C program located in the State on
the targets in the Lead Agency’s
performance plan. The Lead Agency
shall report annually to the Secretary on
the performance of the State under the
Lead Agency’s performance plan. This
report is called the Part C Annual
Performance Report (Part C—APR).

In this information collection
revision, the proposed revision includes
adding a separate general supervision
indicator and continuing the
requirement to report on the

identification and correction of findings
of all noncompliance related to SPP/
APR compliance indicators. The
proposed revision is focused on
improving results and the development
and learning for all children with
disabilities and aligning with the
administration’s priorities.

Dated: September 7, 2023.
Kun Mullan,

PRA Coordinator, Strategic Collections and
Clearance Governance and Strategy Division,
Office of Chief Data Officer, Office of
Planning, Evaluation and Policy
Development.

[FR Doc. 2023-19691 Filed 9-12-23; 8:45 am]

BILLING CODE 4000-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Combined Notice of Filings #1

Take notice that the Commission
received the following electric rate
filings:

Docket Numbers: ER21-385—-006.

Applicants: Upper Missouri G. & T.
Electric Cooperative, Inc.

Description: Compliance filing:
Amend Compliance Filing—Second
Partial Settlement (ER21-385) to be
effective 4/1/2023.

Filed Date: 9/6/23.

Accession Number: 20230906-5163.

Comment Date: 5 p.m. ET 9/27/23.

Docket Numbers: ER23-2509-001.

Applicants: Southwestern Public
Service Company.

Description: Tariff Amendment:
2023—-09—xx TxDOT Supplemental
Filing—Amnd—729 to be effective 7/29/
2023.

Filed Date: 9/6/23.

Accession Number: 20230906-5143.

Comment Date: 5 p.m. ET 9/27/23.

Docket Numbers: ER23—-2584—001.

Applicants: Ameren Illinois
Company.

Description: Tariff Amendment:
Amendment to IMEA Reimb. Agrmt.
Roodhouse to be effective 8/9/2023.

Filed Date: 9/7/23.

Accession Number: 20230907-5065.

Comment Date: 5 p.m. ET 9/28/23.

Docket Numbers: ER23—-2768-000.

Applicants: Duane Arnold Solar, LLC.

Description: Request for Limited
Waiver of Duane Arnold Solar, LLC.

Filed Date: 9/1/23.

Accession Number: 20230901-5227.

Comment Date: 5 p.m. ET 9/22/23.

Docket Numbers: ER23-2773-000.

Applicants: River Ferry Solar I LLC.

Description: Baseline eTariff Filing:
Application for Market-Based Rate

Authorization, Request for Related
Waivers to be effective 11/6/2023.
Filed Date: 9/6/23.
Accession Number: 20230906—-5140.
Comment Date: 5 p.m. ET 9/27/23.

Docket Numbers: ER23-2774-000.

Applicants: PJM Interconnection,
L.L.C.

Description: § 205(d) Rate Filing:
Original ISA, SA No. 7075; Queue No.
AE2-194 to be effective 8/8/2023.

Filed Date: 9/7/23.

Accession Number: 20230907-5038.

Comment Date: 5 p.m. E